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STATEMENT OF JURISDICTION
The Utah Supreme Court has jurisdiction pursuant to
Utah Code Ann. § 78A-3-102(3)(e)(ii) (West 2009).
STATEMENT OF ISSUES & STANDARD OF REVIEW
The Utah State Tax Commission (the "Commission'')
restates and reorders the issues identified by the Benjamins
because Issue I is dispositive.
Issue I. Is the Commission's finding that the Benjamins
failed to abandon their Utah domicile for tax purposes
supported by substantial evidence?

Standard

of

Review

The determination of domicile is a question of fact.
Clements v. State Tax Comm'n, 893 P.2d 1078, 1081 (Utah App.
1995).

This Court reviews the Commission's findings of fact

under "a substantial evidence standard of review."
Code Ann. § 59-1-610 (1) (a) (West 2009).

Utah

Evidence is

substantial when a "reasonable mind" would conclude the
evidence adequately supports the Commission's decision.
Clements, 893 P.2d at 1081.
Issue II. Are the Benjamins subject to Utah income tax
on all of their income, regardless of the source of such
income, if they are residents of Utah because they were

1

present in Utah for 183 days and maintained a permanent
abode?

This issue only needs to be addressed if the Court

finds under Issue I that substantial evidence does not
support the Commission's finding that the Benjamins did not
abandon their Utah domicile during the audit period.

Standard

of

Review

The Commission's construction of statutes is an issue
of law and is reviewed for correctness giving no deference
to the Commission. ExxonMobil Corp. v. State Tax Comm'n,
2003 UT 53, f 10, 86 P.3d 706; Utah Code Ann. § 59-1610(1) (b) (West 2009) .
Issue III.

Did the Commission correctly impose a 10%

negligence penalty on the Benjamins when they were
reasonably aware that they needed to file full-year Utah tax
returns for both 2003 and 2004?

Standard

of

Review

The Commission's imposition of a negligence penalty
must be upheld unless "contrary to law or otherwise
erroneous."

Vermax of Fla. Inc., v. State Tax Comm'n, 906

P.2d 314, 315 (Utah 1995).

2

DETERMINATIVE STATUTES AND RULES
Utah Code Ann. § 59-10-102(1)

(West 2004):

The intent of the Legislature in the
enactment of this chapter is to
accomplish the following objectives:
(1) to impose on each resident
individual, estate, or trust for each
taxable year a tax measured by the amount
of his "taxable income" for such year, as
determined for federal income tax
purposes, subject to certain adjustments.
Utah Code Ann. § 59-10-103(1)(q)(West

2009) 1 :

(i) "Resident individual" means:
(A) an individual who is domiciled
in this state for any period of time
during the taxable year, but only for the
duration of the period during which the
individual is domiciled in this state; or
(B) an individual who is not
domiciled in this state; but:
(I) maintains a permanent place
of abode in this state; and
(II) spends in the aggregate 183
or more days of the taxable year in this
state.
1

The resident statute in Utah Code Ann. § 59-10102(1)(West 2009) and resident rule in Utah Admin. Code
R865-9I-2(A)(B)(2009) are identical to those applicable in
2003 and 2004 except for non-substantive formatting changes.
Other statutes cited herein have been modified because of
the recent change in the definition of state taxable income
to federal adjusted gross income instead of federal taxable
income and citations will be made to the 2004 code in those
instances.

3

(ii) For purposes of Subsection
(1)(q)(i)(B) , a fraction of a calendar
day shall be counted as a whole day.
Utah Code Ann. § 59-10-104(1) (West 2004) (See Addendum
A)
Utah Code Ann. § 59-10-111 (West 2004) (See Addendum A)
Utah Code Ann. § 59-10-112 (West 2004) (See Addendum A)
Utah Admin. Code. Rule R865-9I-2 (2009), in part:
A. Domicile.
1. Domicile is the place where an
individual has a permanent home and to
which he intends to return after being
absent. It is the place at which an
individual has voluntarily fixed his
habitation, not for a special or
temporary purpose, but with the intent of
making a permanent home.
2. For purposes of establishing
domicile, an individual's intent will not
be determined by the individual's
statement, or the occurrence of any one
fact or circumstance, but rather on the
totality of the facts and circumstances
surrounding the situation.
*k

*k *k

3. A domicile, once established, is not
lost until there is a concurrence of the
following three elements:
a) a specific intent to abandon the
former domicile;
b) the actual physical presence in a
new domicile; and
c) the intent to remain in the new
4

domicile permanently.
STATEMENT OF THE CASE
Arthur and Gail Benjamin (the "Benjamins") claimed on
their 2003 Utah income tax return that they were no longer
residents for Utah income tax purposes as of August, 22,
2003.

(R. 448. ) 2

income tax return.

The Benjamins did not file a 2004 Utah
The Auditing Division of the Utah State

Tax Commission ("Division") determined that the Benjamins
were, in fact, still residents of Utah for income tax
purposes.

(R. 446, 447.)

The Division issued Statutory

Notices of Audit Changes finding that the Benjamins were
residents of Utah for the 2003 and 2004 tax years.
447.)

(R. 446,

The Statutory Notices imposed additional taxes,

penalties, and interest for the failure to pay Utah taxes in
2003 and 2004, for Utah income tax due of $421,116.91. (R.
446, 447.)

The Division also imposed a negligence penalty

on the unpaid tax.

(R. 458.)

The Benjamins contested the

determinations of the Division before the Commission. (R.
1685-87.)

The Commission issued its final decision on

2

The official record in this matter appears numbered
out of order and incomplete. Some of the back sides of
double sided exhibits are missing. For missing portions of
hearing exhibits, citation will be made to other parts of
the record containing the full exhibit.
5

December 11, 2008, sustaining the Division's Statutory
Notices.

(Addendum B,

Findings of Fact, Conclusions of

Law, and Final Decision.)

The Benjamins filed a Petition

for Reconsideration and Clarification with the Commission,
which was denied by the Commission on January 12, 2009.
STATEMENT OF THE FACTS
In 1995, Gail and Arthur Benjamin bought a home in
Sandy, Utah, and established domicile in Utah. (Tr. 34.)

At

this time, and until 2005, Arthur Benjamin worked for Salt
Lake City based Datamark, Inc. ("Datamark") and its
successor eCollege. (Tr. 35, 130.)
In 2003, shortly after entering into an agreement to
sell his stock in Datamark for over $9 million to eCollege
(R. 387), Arthur Benjamin and his wife Gail closed on the
purchase of a second home in Nevada. (R. 334.)

The

Benjamins did not pay Utah income tax after this time,
including tax on income from the $9 million dollar sale of
Arthur Benjamin's stock interest in Datamark.

(R. 448.)

Notwithstanding these events, Gail and Arthur continued to
reside in their Utah home. (Tr. 74-76, 121.)
Sale of Datamark Stock & Purchase of Nevada Home.
Arthur and other shareholders of Datamark entered into
negotiations to sell their Datamark shares to eCollege in

6

2003* (R. 387.)

The deal was finalized on September 15,

2003, when Arthur entered into a stock purchase agreement,
(R. 387-403.)

Arthur received $9,250,277 in total

consideration and (R. 388) recognized $6,417,302 for federal
income tax purposes on October 31, 2003. (R. 273, 388.)
Prior to the stock sale, Arthur received advice from
several advisors outlining the procedures he should follow
to change his tax domicile from Utah to Nevada for tax
purposes.

(Tr. 49, 116-117; R. 422-23, 425-459.) On

September 2, 2003, Arthur received advice from an investment
advisor, which included the caveat that Arthur needed to
"actually set up residence" in Nevada if he wanted to change
his domicile from Utah. (R. 422-423.)
On September 24, 2003, Arthur received additional
advice from a Utah accountant discussing the criteria
necessary to change domicile from Utah to Nevada. (R. 440441.)

The accountant specifically noted that the Benjamins

needed to sell the Utah house, not spend more than 183-days
in Utah during each year, and maintain more contacts with
Nevada than any other state. (R. 440-441.)
Arthur Benjamin received more specific advice on
changing domicile on August 29, 2003, from a Utah attorney,
Mr. Basset.

(R. 425-39.)

The attorney specifically

7

discussed whether Arthur would "incur Utah capital gains tax
on a possible near-term sale" of Arthur's Datamark stock if
Gail and Arthur immediately moved to Nevada where the stock
sale would not be taxed.

(R. 426.)

The attorney noted Gail

already spent more than 183-days in Utah for 2003 (R. 428)
and concluded there was less than a 50% chance of prevailing
against a Commission audit if Arthur and Gail did indeed
attempt to establish domicile in Nevada.

(R. 436-37.)

If,

however, Arthur and Gail decided to move to Nevada, the
attorney suggested that Arthur "do all that [he could] to
abandon [the] Utah home, meaning that [he] must immediately
move out of the home, never return to the home for any
period of time, and take immediate steps to sell the home as
soon as possible."

(R. 428.)

Arthur was dissatisfied with

the advice and described it as "by the book" and "very
uncreative to boot," and expressed an unwillingness to pay
the $5,000 bill.

(R. 335.)

After receiving this advice, the Benjamins scrambled to
take perfunctory steps to make it appear they had abandoned
their Utah domicile in favor of Nevada prior to the
finalization of his stock sale on September 15, 2003.
184-202, 421-441; Tr. 52-54.)

(R.

These efforts culminated in

the closing on their second home on November 25, 2003.

8

(R.

334.)
The Benjamins assert on their 2003 Utah income tax
return that their residency changed on August 22, 2003.
448.)

(R.

But Mr. Benjamin was uncertain as to the actual date

in his testimony and could only assert that it was September
8, 2003, at the latest.

(Tr. 87, 88.)

This is one week

before the stock sale was finalized. (R. 389.)
The Benjamins' assertion that they abandoned their Utah
domicile in favor of Nevada is contradicted by their own
statements.

Arthur stated that he actually intended to move

to Palm Springs. (Tr. 43, 84, 139.)

Arthur also admits he

signed the contract to buy the Nevada home on an impulse
while at a trade show. (Tr. 45.)

Arthur even testified that

while the couple was living in Nevada, their actual intent
was to move to Florida.

(Tr. 66.)

The Benjamins eventually

purchased a third home in Florida in early 2004 (Tr. 66),
and shipped a car to Florida. (Tr. 114.)
Audit.
The Benjamins' assertion that they abandoned their Utah
domicile in favor of Nevada is undermined by the fact that
they continued to spend the majority of their time in Utah
with very little time in Nevada.

When Mr. Benjamin traveled

out of town for business during the audit period, he usually

9

left from Utah and returned to Utah. (R. 802-818.)
were almost always spent in Utah.

Ld.

Weekends

The auditor, using

credit card statements, bank statements, and Mr. Benjamin's
personal calendar, determined Arthur was present in Utah for
at least 213 days in 2003 and at least 228 days in 2004.
(Tr. 196.) For 2003, the auditor determined Arthur was
outside of Utah for only fifty-one days.

(R. 1251, Ex. 51.)

Only fifteen of these days was he in Nevada.

Xd.

For 2004,

the auditor determined Arthur was outside of Utah for
seventy-three days.

(R. 1253-55.)

Only eighteen of these

days were attributable to Nevada and twenty-six to Florida.
(R. 1255.)

For 2003, the auditor determined Gail was

outside of Utah for twenty-seven days, three of which were
in Nevada.

(R. 1251-52.)

For 2004, the auditor determined

Gail was only outside of Utah for forty-five days in 2004,
eighteen of which were in Nevada.

(R. 1255-56.)

Arthur's own calendar confirms the findings of the
auditor that he spent a majority of his time during the
audit period in Utah and, comparatively, very little time in
Nevada.

(R. 802-818.)

Benjamins' Activities During the Audit Period.
Throughout the audit period, Gail and Arthur owned and
occupied their Sandy, Utah, home containing their $2 million

10

art collection. (Tr. 121-23.)

Mr. Benjamin claims that he

attempted to sell the Sandy home during the audit period,
but he cannot remember the listing price for the home and it
was never listed on the Multiple Listing Service. (Tr. 12123.) He also could not remember the name of the real estate
agent hired to sell the home and, while Arthur Benjamin
vaguely remembers one offer to buy the home, the Benjamins
never countered the offer. (Tr. 122-23.)
When Mr. Benjamin stayed in Utah during the audit
period, he predominately stayed in the Sandy, Utah home.
(Tr. 101, 121, 148-49.)

In addition to containing the $2

million art collection, this home held most of the couple's
personal belongings, including those obtained before they
established Utah as their domicile. (Tr. 55-57, 76, 122-23,
126.)

Additionally, throughout the audit period, the

Benjamins enjoyed a residential exemption for property tax
purposes on the Sandy, Utah, home because Salt Lake County
listed it as their primary residence.
649.)

(Tr. 209-10; R. 644-

Furthermore, throughout the audit period the

Benjamins purchased most of their necessities in Utah such
as food, fuel, clothing, and purchased several cars during
and after the audit period from a Utah dealership. (R. 480607; Tr. 114.)
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Arthur continued working for Datamark's successor,
eCollege, based out of Salt Lake City where his main office
was located. (Tr. 129; R. 357, 383.)

His company did not

have any connections with Nevada. (Tr. 35, 130.) Both Arthur
and Gail's personal assistants also remained in Salt Lake
City during this time. (Tr. 99, 143, 145.)

The Benjamins

had numerous pets and one of Mr. Benjamin's favorite
charities was devoted to pets.

(Tr. 40-41.)

The couple

continued to use a Utah veterinary clinic for their pets
(Tr. 202; R. 574) and they continued using Utah dry
cleaners. (Tr. 128; R. 566-67.)

The evidence does not show

these same services were utilized in Nevada by the Benjamins
during their short stays in Nevada. (Tr. 128, 202.)
Additionally, Arthur Benjamin maintained Utah-based health
insurance and he used Utah doctors for his medical care.
(R. 605-607.)
Despite the assertion that they abandoned Utah as their
domicile, Arthur and Gail continued to use Utah attorneys,
financial advisors, doctors, and other professional services
to the same degree as before.

(R. 422-23, 425, 439, 490-

491, 1277, 1299-97; Tr. 67, 94.)

The Benjamins did not

obtain similar services in Nevada, but Mr. Benjamin may have
seen a doctor in Nevada.

Mr. Benjamin also maintained a

12

Utah mobile phone number and not a Nevada mobile phone
number during the audit period. (Tr. 93.) The Benjamins
remained on the board of directors of charitable
organizations and companies with ties to Utah.
784.)

(Tr. 90; R.

No such contacts were established in Nevada and the

couple only held casino memberships in Nevada.

Id.

Furthermore, Mr. Benjamin established a charitable
foundation that supported an aquarium in Utah during the
audit period.

(Tr. 91-92.)

During the audit period, while the Benjamins continued
to reap the benefits of their contacts with Utah, the
Benjamins' contacts with Nevada were scant.

In fact, they

were present so infrequently in Nevada that the Benjamins
hired a concierge to forward all of their mail to Utah. (Tr.
256, 257, 270.)
Throughout the audit period, the Benjamins' credit card
statements for 2003 and 2004 show few charges in Nevada. (R.
1257-1298, 1636-1643.)

Most items purchased on the card

were for professional services, health care services, and
automotive charges tied to Utah.

Ld.

Gail Benjamin's

American Express card also showed purchases primarily in
Utah.

id.

Even though Gail and Arthur maintained Nevada

bank accounts, most of their daily banking activity remained
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in Utah.

(R. 532-537, 576-592.)

Gail Benjamin suffered from breast cancer (Tr. 43-44)
and passed away on December 4, 2004, in Utah.

(R. 650.)

She was buried in Utah in plots owned by the Benjamins
throughout the audit period.

(Tr. 84.)

On the death

certificate signed by Mr. Benjamin, as the informant, he
lists the Sandy, Utah, home as Gail's place of residence.
(R. 650.)
home.

He also lists his address as the Sandy, Utah

(Tr. 270-71, R. 650.)

Further, on December 14, 2004,

Mr. Benjamin signed a petition for probate in Utah District
Court and stated his wife was domiciled in Salt Lake County
at the time of her death.

(R. 651-653.)

Prior to Gail's

death and during the audit period, Gail filed a lawsuit in
Utah District Court for unpaid child support against her
former spouse, a resident of New York. (R. 654-63.)

In this

lawsuit, Ms. Benjamin stated "she currently reside(s) in
Utah and previously resided in California."

(R. 660.)

The

Benjamins also created new wills and trusts during the audit
period where they listed Florida, not Nevada, as their place
of domicile; these documents were prepared by a Utah
attorney.

(R. 616-625.)

Post Audit Period
Shortly after the audit period, Arthur Benjamin admits

14

that he left his alleged residence in Nevada, and continued
to maintain his Utah accountants and legal advisors and
continued to own and live in the Sandy, Utah home.
98, 102, 120-121.)

(Tr. 97,

He filed two lawsuits in the State of

Utah against eCollege related to his activities in Utah
during the audit period and the complaints state that "at
all times relevant to the facts alleged in this complaint,
Benjamin was employed by Datamark and then by eCollege, Salt
Lake City, Utah."

Ici. Mr. Benjamin also hired two Utah

attorneys to manage various legal affairs and an out of
state property dispute.

(Tr. 94-99.)

Arthur Benjamin also

formed Utah corporations and accepted appointment as the
registered agent using his Sandy, Utah address.
776.)

(R. 765-

Mr. Benjamin also owned additional investments in

Utah including an investment in Neumont Capital located in
South Jordan, Utah, where he was listed as a Utah resident
member of the company.

(R. 778.)

For tax returns filed

after the audit period, Mr. Benjamin was also listed as a
Utah resident shareholder for North Face Capital LLC, a Utah
corporation. (R. 780.)

Also, after the audit period Mr.

Benjamin served on Salt Lake County Mayor Peter Corroon's
reelection campaign. (Tr. 90-91; R. 784.)

Mr. Benjamin did

not know the identity of Henderson, Nevada's mayor during

15

his alleged residency in Nevada.

(Tr. 92.)

SUMMARY OF THE ARGUMENT
Utah law defines a resident for tax purposes as (1) one
who is domiciled in Utah, or (2) one who maintains a
permanent abode in Utah and is present for 183-days in Utah.
Utah Code Ann. § 59-10-103 (1) (q) (West 2009).

Only one of

these tests must be met for an individual to be a resident
for tax purposes.

The Commission found that the Benjamins

were residents under both tests. The Benjamins acknowledge
that they are residents under the second test, but make the
unsupported argument that they should only be subject to
income tax on income earned from Utah sources.
All of the Benjamins' arguments in their brief are moot
if the Commission's finding that they did not abandon Utah
as their domicile is sustained.

The determination of

domicile is a factual analysis of the "totality of the
circumstances/'

The Benjamins admit that prior to August

21, 2003, they were domiciled in Utah. The factual question
before the Commission was whether the Benjamins abandoned
their Utah domicile in favor of Nevada on August 22, 2003.
The Commission found that the Benjamins did not abandon
their Utah domicile.
The Benjamins failed in their brief to marshal all the
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evidence supporting this finding in the light most favorable
to the Commission.

In any event, this finding is supported

by substantial evidence.
Alternatively, the Commission also correctly found
that, assuming hypothetically that the Benjamins were not
domiciled in Utah, the Benjamins were still residents of
Utah for tax purposes because they maintained a permanent
abode in the State throughout the audit period and were
present 183-days in the state for each tax year.
Benjamins do not contest this finding.

The

Instead, the

Benjamins incorrectly argue Utah law limits the taxation of
residents determined under this test to their income earned
from sources in Utah.

Residents are taxed on all of their

income, regardless of which test is used.

There is no

statutory basis nor Utah case law to treat a resident
differently under either test in Section 59-10-103(1)(q).
The Commission properly imposed a 10% negligence
penalty.

The Benjamins were informed of Utah's law

regarding tax residency and chose to unreasonably ignore
this information.
ARGUMENT
A taxpayer is considered a resident individual if he
satisfies one of two criteria. See Utah Code Ann. § 59-10-
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103(1) (q) (i) (West 2009) .

First, a taxpayer will be

considered a resident individual if he is domiciled in Utah
for any period of time during the taxable year. Section 5910-103(1)(q)(i)(A). Second, if a taxpayer is not a Utah
domiciliary, the taxpayer will be considered a Utah resident
if he (I) "maintains a permanent place of abode'' in Utah and
(II) spends more than 183-days in Utah during the tax period
for any fraction of a year.

Section 59-10-103(1)(q)(i)(B).

The first test is referred to here as the "domicile test"
and the second test is referred to as the "statutory test."
Both of these tests are commonly accepted tests of
establishing a tax residence.

See Tamagni Tax Appeals

Tribunal of New York, 695 N.E.2d 1125, 1128 & n.7 (N.Y.
1998).

Here, the Commission found the Benjamins satisfied

both tests.
The Benjamins focus first in their brief on the
statutory test.

However, all of the Benjamins' arguments,

including their arguments made under the statutory test,
must be denied if the Commission finding is sustained that
they did not abandon their Utah domicile in favor of Nevada.
For this reason, the finding of whether the Benjamin's
abandoned their Utah domiciLe is addressed in this brief
first.
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Domicile is defined by Rule as:
Where an individual has a permanent home
and to which he intends to return after
being absent. It is the place at which
an individual has voluntarily fixed his
habitation, not for a special or
temporary purpose, but with the intent of
making a permanent home.
Utah Admin. Code. R. 865-91-2(A)(1) (2009).
The Benjamins admit that Utah was their domicile prior
to August 22, 2003.

(See Petitioners' Brief, p. 7, 1 1 . )

Also by rule, once a domicile is established, it will not be
lost until the taxpayer exhibits (a) "a specific intent to
abandon the former domicile," (b) the taxpayer is physically
present in the new domicile, and (c) the taxpayer
to remain in the new domicile permanently."
Code R. 865-91-2(A)(3).

xx

inten[ds]

Utah Admin.

Intent will be determined based on

"the totality of the facts and circumstances surrounding the
situation," and the taxpayer's statement of intent is only
one factor of many to be considered.
91-2(A) (2) (2009) .

Utah Admin. Code R8 65-

"In determining whether a party has

established a Utah domicile, the factfinder may accord the
party's activities greater weight than his or her
declaration of intent."

Clements v. State Tax Comm'n, 893

P.2d 1078, 1081 (Utah App. 1995), citing Allen v. Greyhound
Lines, 583 P.2d 613, 614 (Utah 1978).
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A nonexclusive list

of objective factors helpful in determining domicile is
enumerated in Utah Admin. Code R. 884-24P-52.3
Utah courts have applied the relevant portions of Rule
865-91-2.

See Clements, 893 P.2d 1078; Lassache v. Utah

State Tax Comm'n, 866 P.2d 618 (Utah App. 1993), O'Rourke v.
Utah State Tax Comm'n, 830 P.2d 230 (Utah App. 1992).
I.

THE FINDING THAT THE BENJAMINS FAILED TO ABANDON
THEIR UTAH DOMICILE IS SUPPORTED BY SUBSTANTIAL
EVIDENCE.

Domicile is a question of fact.

Clements v. State Tax

Comm'n, 893 P.2d 1078, 1081 (Utah App. 1995); Orton v. Utah
State Tax Comm'n, 864 P.2d 904, 907 (Utah App. 1993). 4

3

These factors include the "physical location of the
individual's place of business or sources of income" and the
continuous time spent in any one location: "the nature and
quality of living accommodations" compared to any other
location; "the presence of family members"; "use of local
bank facilities"; the location of vehicle registrations;
club and social memberships; addresses listed on mail, tax
returns, driver's licenses, voter registration, and tax
rolls; "the nature and payment of taxes in other states";
declarations of intent contained in deeds, wills, letters,
mortgages, and leases; "the exercise of civil or political
rights in a given location"; "any failure to obtain permits
and licenses normally required of a resident; and "the
acquisition of a new residence in a different location."
4

The Benjamins erroneously contend that a finding of
domicile is a matter of law, see Appellant's Brief at 41,
and sometimes argue it is a mixed question of law and fact,
see id. at 3. However, the Benjamins characterize on page
24 of their brief that the main issue is "what the facts
mean" and "what facts or lack of facts are indicative of the
20

Factual findings are given deference and the reviewing court
must apply the substantial evidence standard.

Evidence is

substantial when a "reasonable mind" would conclude the
evidence adequately supported the Commission's decision.
Clements, 893 P.2d at 1081.

To make such a determination,

the Court must review the totality of the circumstances and
"all the evidence that both supports and detracts from the
Commission's findings." Id.

Furthermore, the Court cannot

"substitute its judgment as between two reasonably
conflicting views, even though" it may have reached a
different opinion on de novo review. Orton, 864 P.2d at 908.
A.

The Benjamins Failed to Marshal the Evidence
to Contest the Commission's Factual Finding
that the Benjamins did not Abandon their Utah
Domicile.

Rule 24(a)(9) of the Utah Rules of Appellate Procedure
requires "[a]

party challenging a fact finding to first

marshal all record evidence that supports the challenged
finding." The Utah Supreme Court has held that "to pass this
threshold, parties protesting findings of fact must ^marshal
all the evidence in support of the finding and then
demonstrate that the evidence is legally insufficient to
support the finding even when viewing it in a light most
actual intent of the taxpayer." This is a factual analysis.
21

favorable to the court below.'"

United Park City Mines Co.

v. Stichting Mayflower Mountain Fonds, 2006 UT 35, 1 24, 140
P.3d 1200, quoting State v. Clark, 2005 UT 75, f 17, 124
P.3d 235.

The Benjamins cannot contest the Commission's

finding that the Benjamins did not abandon their Utah
domicile unless they satisfy the marshaling requirement.
Id. at f 27. 5
In this case, the Benjamins made "no effort to
demonstrate that the [Commission's] . . . finding is clearly
erroneous by marshaling the evidence against it."
v. Hurt, 2010 UT App. 33, f 16.

See State

The Benjamins criticize the

Commission's "selective reliance on and application of
Commission Rule 52 factors and factors Not Contained in Rule

5

In West Valley City v. Majestic Inv. Co., 818 P.2d
1311, 1315 (Utah App. 1991), the Court of Appeals states:
"The marshaling concept does not reflect a desire to merely
have pertinent excerpts from the record readily available to
a reviewing court. The marshaling process is not unlike
becoming the devil's advocate. Counsel must extricate
himself or herself from the client's shoes and fully assume
the adversary's position. In order to properly discharge the
duty of marshaling the evidence, the challenger must
present, in comprehensive and fastidious order, every scrap
of competent evidence introduced at trial which supports the
very findings the appellant resists. After constructing this
magnificent array of supporting evidence, the challenger
must ferret out a fatal flaw in the evidence. The gravity of
this flaw must be sufficient to convince the appellate court
that the court's finding resting upon the evidence is
clearly erroneous."
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52."

However, the Benjamins only marshal evidence that

supports their argument and present it in a light that is
most favorable to their argument while leaving out critical
evidence that supports the Commission's finding.
Consequently, the Court should sustain the Commission's
factual finding that the Benjamins did not abandon their
Utah domicile.

See United Park City Mines, 2006 UT 35, 1

23.
B.

Substantial Evidence Supports the Finding that
the Benjamins did not Abandon their Utah
Domicile.

In the event the Court finds the Benjamins have
satisfied the marshaling requirement, substantial evidence
shows that the Benjamins did not abandon their Utah
domicile.

The Benjamins have the two-fold burden to show a

specific intent to abandon the Utah domicile and an intent
to permanently remain in the new domicile, Nevada.
Admin. Code R. 865-91-2(A)(3).

Utah

The same facts apply to both

burdens so the burdens will be analyzed together.
The Benjamins acknowledge that intent is determined by
the facts and circumstances.

(Petitioners' Brief 23-24.)

The Benjamins' argument is that the Commission, as the
finder of fact, did not give enough weight to the Benjamins'
statement that they abandoned their Utah domicile in favor
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of their Nevada domicile.
The Benjamins' own statements contradict their
assertion that they intended to abandon their Utah domicile.
Gail Benjamin filed a lawsuit in Utah during the audit
period and represented in an affidavit that "she currently
reside(s) in Utah and previously resided in California."
(R. 654-63.)
affidavit.

She made no mention of Nevada in that
Gail Benjamin passed away in Utah and Arthur

Benjamin represented, as the informant for purposes of the
death certificate, that her residency was Salt Lake County.
(R. 650.)
Id.

He also listed his Utah address on that form.

During the audit period, Arthur Benjamin signed a

probate action in Salt Lake County and asserted that Gail
was domiciled in Salt Lake County at the time of her death.
(R. 651-53.)

Subsequent to the audit period, Arthur

Benjamin declared himself to be a "resident agent" listing
his Utah address for two Utah corporations.

(R. 765-76.)

During the audit period, the Benjamins had wills drawn by a
Utah attorney listing their place of residence as Florida,
not Nevada. (R. 616-25.)

Even when questioned at hearing,

Mr. Benjamin waffled on whether he intended Nevada to be his
permanent residence.

(Tr. 66.)

He stated that Florida or

Palm Springs were really where he intended to reside.
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(Tr.

43, 66, 84.)

Certainly, these statements alone are

sufficient evidence for the Commission to reasonably
determine the Benjamins did not intend to abandon their Utah
domicile in favor of Nevada.
Objective criteria independent of the Benjamins'
statements supports the Commission's finding.

The Benjamins

continued to maintain the same contacts with Utah while
obtaining few contacts with Nevada.

For instance,

throughout the entire audit period and until 2005, Arthur
Benjamin's employer was based out of Salt Lake City, Utah,
and his main office was also located in Utah, requiring him
to be in the State on a regular basis.

His company did not

even maintain any connections in Nevada.

(Tr. 35, 130.)

As

shown by Mr. Benjamin's own calendar and other documents, he
was in Utah for at least 213 days in 2003, and at least 228
days in 2004.

(Tr. 196; R. 802-818.)

For the vast majority

of these days, Mr. Benjamin did not stay in a hotel or with
friends, as would be expected by someone claiming
abandonment of the state, but rather he stayed in his Sandy,
Utah home that was still furnished with the Benjamins' $2
million art collection.

(Tr. 101, 122.)

In contrast, the

Benjamins spent very little time in Nevada.

For away

business trips, Arthur Benjamin routinely left from and
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returned to Utah.

(R. 802-818.)

The Benjamins never listed their home on the MLS
service or placed a for sale sign in the yard of their Utah
home.

(Tr. 122-23.)

When they did receive an offer on the

home they did not even bother to make a counteroffer.

Id.

Mr. Benjamin did not even know the selling price of the
home.

Ld.

The Benjamins' brief concedes that he had no

interest in selling the Utah home. (Petitioner's Brief at
31.)
The Benjamins continued to receive a residential
exemption for the Utah residence during the audit period
because it was their primary residence for property tax
purposes.

(Tr. 209-10; R. 644-649.)

Certainly Mr. Benjamin

could afford homes in multiple locations, but he voluntarily
remained in Utah for most days, and received a significant
tax break because his Utah home was treated as his primary
residence for property tax purposes.

Icl.

This is

substantial evidence to support the Commission's finding.
The Benjamins continued to serve on numerous boards of
businesses and nonprofits many of which had connections to
Utah.

(Tr. 90, R. 784.)

The only membership activity the

Benjamins held in Nevada were at local casinos.

Id.

Certainly, if the Benjamins intended to abandon Utah in
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favor of Nevada, it is reasonable to find that some of these
connections to Utah would cease and that some would be
established in Nevada.
The evidence shows that the Benjamins failed to take
the most basic steps to establish roots in the Nevada
community.

While remaining active volunteers of many Utah

entities, the Benjamins developed no such relationships in
Nevada.

id.

Furthermore, throughout the audit period,

Arthur and Gail Benjamin continued to live their lives as if
they were still residents of Utah, enjoying many of the
privileges of a resident.

(R. 480-600, 1257-1298; Tr. 93.)

Arthur Benjamin continued to use his Utah mobile phone
number and Arthur and Gail's credit card statement shows
most of their necessities such as food, fuel, and clothing
were purchased in the state.

Generally, most of the

Benjamins' purchases for basic necessities were made in Utah
with relatively few purchases in Nevada.

The Benjamins'

credit card statements also show numerous dry cleaning
charges were made in Utah.

(Tr. 128; R. 566-67.)

The

Benjamins also frequently used Utah bank accounts during the
audit period and rarely used their Nevada accounts.
532-37, 576-92.)

(R.

These physical connections to Utah and

lack of similar connections in Nevada form a reasonable
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basis for the Commission to conclude the Benjamins did not
abandon their Utah domicile in favor of Nevada.
Mr. Benjamin noted that one of his favorite charities
was one that benefitted pets.

(Tr. 40-41.)

With this love

for pets, it is reasonable to expect that, if Gail and
Arthur intended to abandon Utah, they would stop obtaining
pet care services for their own pets in Utah, and start
obtaining these services in Nevada where they purportedly
resided.

However, the Benjamins continued to receive nearly

all pet services at a veterinary clinic in Sandy, Utah.
(Tr. 202; R. 574.)

There is no evidence the Benjamins used

any such services in Nevada.
The Benjamins also continued to use Utah attorneys,
financial advisors, doctors, and other professional
services.

(See supra p. 12.)

The Benjamins used no

attorneys, advisors or other professional services in
Nevada. Mr. Benjamin also maintained health insurance from a
Utah company throughout the audit period.

(R. 605-07.)

The

Benjamins maintained burial plots in Utah during the audit
period.

(Tr. 84.)

Gail Benjamin was buried in one of these

plots during the audit period.

Id.

Therefore, it is

reasonable for the Commission to conclude from such evidence
that the Benjamins did not intend to abandon their Utah
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domicile in favor of Nevada.
The Commission's factual finding is in accord with the
evidence in another domicile case decided in Utah where the
taxpayer claimed he abandoned Utah for Nevada.

In Orton v.

State Tax Comm'n, 864 P.2d 904, 906 (Utah 1993), the Court
refused to find that a taxpayer intended to remain in Nevada
permanently, even though the taxpayer lived and was employed
in Nevada for over twenty years, registered and voted in
Nevada, held a Nevada driver's license, registered firearms
and cars in Nevada, and maintained various bank accounts in
both Utah and Nevada.

The facts the Court found dispositive

were that the taxpayer used his Utah address to receive mail
on all bank accounts; the taxpayer made "between sixteen to
twenty trips to Utah each year," and Utah was clearly the
place the taxpayer returned after being absent; the taxpayer
lived in a temporary dormitory and his wife never moved to
Nevada; utilities used the taxpayer's Utah address and phone
number; and the couple used their Utah address on their tax
return.

Id. at 906.

The court stated the "evidence

supporting the [taxpayer's ] position is scant and
inconclusive" compared to the evidence supporting Utah
domicile.

Id. at 908.

Similarly, the evidence supporting Gail and Arthur's
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intent to reside in Nevada permanently is "scant and
inconclusive," and instead, substantial evidence supports
the finding that the Benjamins never intended to remain in
Nevada permanently.
The Benjamins also forwarded their mail from their
Nevada home to a Utah address and, even though the Benjamins
used their Nevada mailing address on several bank accounts,
this was a formality since every piece of mail was
eventually sent back to Utah.

(Tr. 256-57, 270.)

Even though the Benjamins took perfunctory steps to
establish Nevada domicile, such as registering to vote and
getting Nevada driver's licenses, these actions took minimal
effort on their part and would require little more effort
than filling out a form.

(Tr. 52-54; R. 189-202.)

Additionally, the Benjamins also stated they moved to Nevada
for a warmer climate and did establish bank accounts in the
State.

(Tr. 44; R. 532-37, 576-92.)

However, these facts

in support of Nevada domicile are "scant and inconclusive"
at best, and the Benjamins' financial status, which allowed
them to purchase a second home in Nevada, should not weigh
more heavily than the Orton taxpayer's twenty year residence
in a dormitory, simply because they could afford the luxury
of a second home.
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The Benjamins attempt to place the burden of
determining why they moved to Nevada on the Commission and
criticize the Commission for not making such a finding.
However, there could be numerous reasons why Mr. Benjamin
went to Nevada, including the avoidance of taxes or simply
to have a vacation home.

These are equally as reasonable as

what is argued by the Benjamins.

The fact that another

reasonable explanation exists is not enough to overcome the
substantial evidence standard.

See Orton, 864 P.2d at 908.

Further, the Benjamins incorrectly criticize the
Commission's decision "as extreme" because in order to
establish domicile, the taxpayer would need to sell the Utah
residence, relocate personal assistants and professional
advisors, and become involved in Nevada's community.
Petitioner's Brief at 37.)

(See

This evidence is only a portion

of the record relied upon by the Commission.

There is no

showing that it was conclusive to the Commission's decision.
Rule 865-91-2(A)(4) even acknowledges that not all ties must
be severed to abandon domicile.
The Benjamins have not met their burden to show the
Commission's finding that the Benjamins did not abandon Utah
and intended to remain in Nevada permanently is not
supported by substantial evidence. The Benjamins at best
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offer another explanation of the evidence.
II.

UTAH LAW PERMITS THE TAXATION OF ALL OF THE
BENJAMINS' INCOME EVEN IF THEY ARE RESIDENTS ONLY
BY BEING PRESENT IN UTAH FOR MORE THAN 183 DAYS
EACH YEAR AND MAINTAINING A PERMANENT ABODE.

As discussed in Section I, Utah defines a "resident
individual" for income tax purposes in two ways; (i)

an

individual domiciled in this state, or (ii) an individual
not domiciled who maintains a permanent abode in Utah and
spends "in the aggregate 183 or more days of the taxable
year in" Utah. Utah Code. Ann. § 59-10-103 (1) (q) (West 2009).
The second test is referred to here as the "statutory test"
to differentiate from the "domicile test," which is based in
common law and Rules of the Commission that embody the
common law. Obviously, a finding of residency under either
test moots the need for a finding under the other. The
Commission here found that, under either test, the Benjamins
were residents in Utah during the audit period.
Section I discusses the Commission's findings as to the
domicile test.

However, the Benjamins contend that if their

residency is based solely upon the statutory test, rather
than the domicile test, they are not subject to Utah income
tax, regardless of where the income is earned.

The Court

does not need to address this issue if it agrees that the
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Commission's finding that the Benjamins were domiciled in
Utah is supported by substantial evidence.
The Benjamins do not contest the factual findings of
the Commission that they were Utah residents under the
statutory test.

Arthur Benjamin admits in his brief "that

he was physically present in Utah for more than 183 days as
per the literal application of Utah law that treats any
fraction of a day in Utah as a full day.'"
Brief at 14 n.3.)

(Petitioner's

The Benjamins do not marshal the evidence

supporting the Commission's findings and cannot contest the
findings here. See Utah App. P. R. 24(a)(9); United Park
City Mines Co. v. Stichtinq Mayflower, 2006 UT 35, f 24, 140
P.3d 1200.

In any event, substantial and uncontroverted

evidence shows that the Benjamins were in Utah 183 days for
each tax year and maintained a permanent abode.

(See

Statement of Facts supra.)
A.

Utah Law Imposes an Income Tax on All the
Income of its Residents.

The intent of the Legislature is "to impose on each
resident individual . . . for each taxable year a tax
measured by the amount of his ^taxable income' for such
year, as determined for federal income tax purposes.'"

Utah

Code Ann. § 59-10-102(1) (West 2004); see also Utah Code Ann.
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§ 59-10-112.6

As a resident individual, all income of the

individual is taxed in Utah, regardless of where it was
earned.7

In the case of a nonresident, Utah only imposes a

tax on such individual's income that is earned from sources
in Utah, commonly termed "earned" or "source" income.8

Utah

Code Ann. §§ 59-10-116-17 (West 2004); Mandell v Auditing
Division, 2008 UT 34, 1 14, 186 P.3d 335.

The Benjamins in

their brief cite to Utah Code Ann. §§ 59-10-117, 118 (West
2004) in support of their theory.

These provisions only

6

Utah taxable income is derived from federal taxable
income. Utah Code Ann. § 59-10-112 (West 2004). Federal
taxable income is derived from federal gross income which
"means all income from whatever source derived." 26 USC §
61 (2004) .
7

Utah does allow a credit against Utah income tax for
tax paid to another state on income "derived from sources"
within that state. Utah Code Ann. § 59-10-106 (West 2004).
That credit has no application here because the Benjamins
did not pay any income tax to any other state. Even if they
did, most of their income, including Arthur Benjamin's stock
gain, is not derived from sources within another state.
8

A different Constitutional basis exists for taxing an
individual as a resident as opposed to a nonresident. The
basic premise for taxing an individual as a resident, and
hence all of his income regardless of where earned, is
because residents enjoy the "privileges of residence in the
state and the attendant right to invoke the protection of
its laws." New York ex rel. Chon v. Graves, 300 U.S. 308,
313 (1937). By enjoying such privileges, resident
individuals share the responsibility to pay for the cost of
government. id. Only in the case where a state attempts to
tax an nonresident is the state limited to taxing the income
earned from a source within that state.
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apply in the case of a non-resident and are not applicable
in the case of a resident, including a resident under the
statutory test.

See

Section 59-10-116 (West 2004).

Without any statutory support, the Benjamins make the
argument that if they are Utah residents only because they
meet the statutory test, then they are subject to income tax
only on their income that is derived from sources within
Utah.

The Utah statutes make no such distinction.

As

stated above, a resident individual is taxable on all of his
income.

This is true whether a taxpayer is a resident

individual because he meets the domicile test or because he
meets the statutory test.
Simple statutory construction mandates this result. A
statute should be interpreted to have meaning.

Smith v.

American Packing & Provision Co., 102 Utah 351, 130 P.2d
951, 958 (1942).

If the taxation of a resident individual

under the statutory test is limited to his income earned
from a source in Utah, then there is no purpose for the
statutory test and it becomes meaningless.

Utah law already

permits the taxation of source income in the case of a
nonresident.

See Utah Code Ann. §§ 59-10-116-117, 59-10-

102(2)(West 2004) and Mandell v. Auditing Division, 2008 UT
34.

There is no need to classify an individual as a
35

resident under the statutory test if taxation is limited to
income earned from sources within Utah.
The Benjamins are effectively asking this Court to
judicially repeal the statutory test for residency.

The

Benjamins do this without any legal argument for the
judicial repeal.
B.

Most States Have a Statutory Test Similar to
Utah and Such Statutes Have Been Applied to
All Income of Taxpayers.

The Benjamins do not contest the statutory test on
constitutional grounds and, even if they had raised such
issues here on appeal, they are prevented from doing so now.
Nebeker v. State Tax Comm'n, 2001 UT 74, 1 20.
Nevertheless, the statutory test is common in many
jurisdictions.

Courts in other jurisdictions have found

that statutory tests, similar if not identical to Utah's,
pass Constitutional review.
In Tamagni v. Tax Appeals Tribunal of New York, 695
N.E.2d 1125, 1128 (N.Y. 1998), the New York Court of Appeals
faced the question of whether its statutory test for
residency permitted the taxation of intangible property.
New York's Tax Law § 605(b) (1) (B) states that a resident
individual is anyone "who is not domiciled in this state but
maintains a permanent place of abode in this state and
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spends in the aggregate more than one hundred eighty-three
days of the taxable year in this state." Cj£. Utah Code Ann.
§ 59-10-103(1)(q)(i)(B)(West 2009).
In interpreting this statute, the highest court in New
York held that where a taxpayer was domiciled in a state
other than New York, but spent over 183-days in the state
and owned and maintained an apartment in the state, that
"all of the taxpayer's income" was subject to taxation in
New York because the taxpayer was a statutory resident.
Tamagni v. Tax Appeals Tribunal of New York, 695 N.E.2d
1125, 1134 (N.Y. 1998).
Similar to the present case, in Tamagni, the taxpayer
contested that he should not be taxed on investment income,
such as interest and stock dividends, in New York when he
was already taxed in his home state.

JEd. at 1126-1127.

The

taxpayer was an investment banker who, in addition to the
New York apartment, owned homes in New Hampshire and New
Jersey and was considered domiciled in New Jersey for common
law purposes.

Td. at 1127.

His offices were in New York,

but he was frequently required to travel throughout the
country.

id. at 1127.

Although the taxpayer was an

important businessman, like Mr. Benjamin, and frequently
traveled, and owned homes in numerous locations, the New
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York State Department of Taxation and Finance held that
because he was in New York for more than 183 days and
maintained a permanent place of abode in New York, he was a
statutory resident and all of his income, regardless of the
source, was taxable in New York.
Appeals upheld this decision.

Jd.

The New York Court of

Id. at 1135. The court ruled

that even though the taxpayer would be taxed upon his
investment income in both New Jersey and New York this was
permissible.
Other courts with laws nearly identical to Utah Code
Ann. § 59-10-103(1)(q)(i)(B)(West 2009) have similarly ruled
that the source of income, whether inside of the State or
outside, is irrelevant when it comes to taxing statutory
residents because all of their income is subject to taxation
in the State. See Luther v. Common of Rev., 588 N.W.2d 502,
508 (Minn. 1999.)
Accordingly, if the Court does not find the taxpayer
was domiciled in Utah, but that he was a statutory resident,
the findings of the Commission still must be affirmed.
C.

The Case Law Cited by the Benjamins from Other
Jurisdictions Does Not Support their Argument.

The Benjamins cite to dicta from numerous cases on
pages 16 and 17 of their brief in support of their argument
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that if they are Utah residents only because they meet the
statutory test, then they are subject to income tax only on
their income that is derived from sources within Utah.

None

of the cases cited by the Benjamins support that point-

The

citations mostly pertain to sections of the opinions
discussing the taxation of a nonresident, not a resident as
is the case here.9
Zelinsky v. Tax Appeals Tribunal of State, 801 N.E.2d
840 (N.Y. 2003), dealt with New York's attempt to tax
certain income of a nonresident.

The issue was whether the

income of the nonresident sought to be taxed by New York had
sufficient connection with New York to be considered source
income.

Not only does Zelinsky not apply here, where the

taxation of the Benjamins is made upon the premise they are
residents, but it does confirm the principle that a state
"may tax all the income of its residents, even if the income
is earned outside its jurisdiction."

Ld. at 844, citing

Shaffer v. Carter, 252 U.S. 37, 57 (1920).
9

The Benjamins' citations to Am. Jur. are also
misleading. Most pertain to property tax and are out of
context. For example, Am.Jur.2d. Taxation § 130, discusses
property tax, but does note that "intangibles can be taxed
by states other than the domicile of the owner where there
have been sufficient contacts." Similarly, the Benjamins'
quote from Am.Jur.2d. Taxation § 502 leaves out the
predicate phrase "Some states."
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Sage v. Department of Revenue, 2007 WL 1660764, 19 Or.
Tax 419 (Or. T.C. Mag. Div. 2007), deals with whether the
taxpayers were residents for tax purposes under Oregon law.
Oregon has both a domicile and statutory test for residency.
In that context, the court correctly noted, as is the case
in Utah, that "Oregon imposes a tax on residents ^measured
by taxable income wherever derived.'"

JEd. at 436.

The

court also correctly concluded that, if the taxpayers were
found to be nonresidents, Oregon could only tax their income
from sources within Oregon.

I_d. at 430.

Buccina v. Department of Revenue, 2003 WL 22272164, 17
Or. Tax 456 (Or. T.C. Mag. Div. 2003), dealt with the
deduction of away from home expenses and the taxation of
income having a source in California.

The court found,

consistent with Utah law, that since the taxpayer was a
resident of Oregon for tax purposes, Oregon could tax the
income of the taxpayer having its source in California.

Id.

at 465.
Newport Co. v. Wis. Tax Comm'n, 261 N.W.2d 884 (Wis.
1935), involved the taxation of a foreign corporation.

The

Newport court did find that the state of domicile is the
proper place for the taxation of intangible property under
Wisconsin's law for a foreign corporation.
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However, in

Luther v. Commission of Revenue, 588 N.W.2d 502, 508 (Minn.
1999), the Minnesota Supreme Court clarified that the broad
holding in Newport had been implicitly overruled by State
Tax Comm'n v. Aldrich, 316 U.S. 174 (1942) (holding that a
state, Utah, which provided benefits and protections, may
constitutionally tax intangibles of a non-domiciliary).
Luther involved a constitutional attack on Minnesota's
statutory test for residency similar to the Utah statute in
question.

The Court found that it satisfied both due

process and commerce clause concerns.

The Luther Court

specifically rejected the taxpayer's claim that Minnesota
could not tax her intangible income because her domicile was
Florida.

588 N.W.2d at 510.

The Benjamins confuse principles of corporate taxation
with those applicable to individuals.

The Luther court

pointed out that "individual taxpayers and corporate
taxpayers may constitutionally be treated differently for
tax purposes." id. at 509 citing Lawrence v. State Tax
Comm'n, 286 U.S 276, 283 (1932).
In re Lambert, 179 F.3d 281 (5th Cir. 1999), involved a
nonresident of Mississippi.

The question was whether the

sale of stock of a corporation holding Mississippi real
property was derived from sources within Mississippi.
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Id.

at 284.

Likewise, Nadler v. Commission of Revenue, 2006 WL

1084260 (Minn. Tax Regular Div. 2006), and General Accessory
Manufacturing, v. Oklahoma Tax Comm'n, 122 P.3d 476 (Okl.
Civ. App. 2005) involved nonresidents and issues of whether
the gain of a S-corporation should be allocated and taxed by
the nonresident state.
Stone v. State Tax Comm'n, 221 N.W. 376 (Wis. 1928),
involved the taxation of a resident on the sale of stock in
Oregon.

The Stone court simply held that Wisconsin could

tax the gain since Wisconsin was his domicile.
Here, the Benjamins are residents of Utah.

The fact

that they may also be residents of other states is of no
consequence.

The possibility of dual residency does not

prohibit the taxation of all the income of a resident.10
Utah can tax all the income of its residents.
D.

In Applying the Statutory Test, the Commission
Did Not Err by Not Finding the Benjamins Were
Domiciled in Another State.

The Benjamins contend that the Commission erred by not
finding they were domiciled in another state when it applied
the statutory test.

The Commission applied the statutory

10

Not every state has the same residency laws and the
taxation of intangible property by multiple states is not
prohibited. Tamagni, 695 N.E.2d at 1134; citations omitted,
State Tax Comm'n v. Aldrich, 316 U.S. 174, 177-78 (1942).
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test as an alternative means to determine the resident
status of the Benjamins.

To make this alternative finding,

the Commission implicitly assumed, hypothetically, that the
Benjamins were not domiciled in Utah.

The fact that the

Commission also concluded the Benjamins were domiciled in
Utah does not prevent them from making the hypothetical
assumption that they were not so that the alternative
statutory test could also be analyzed.
III.

THE COMMISSION CORRECTLY IMPOSED A 10% NEGLIGENCE
PENALTY.

Utah Code Ann. § 59-1-401(5) (a) (i) (2004) authorizes the
imposition of a 10% penalty "if any underpayment of tax is
due to negligence."

The Benjamins cannot escape a

negligence penalty for the nonpayment of taxes if they do
not have a "legitimate [and] good faith interpretation of an
arguable'point of law."

Broadcast Int'l, Inc. v. Tax

Comm'n, 882 P.2d 691, 701 (Utah App. 1994), quoting Hales
Sand & Gravel, Inc. v. Tax Comm'n, 842 P.2d 887, 895 (Utah
1992).

Additionally, the negligence penalty will be

appropriate "when the taxpayer has failed to pay taxes and a
reasonable investigation into the applicable rules and
statutes would have revealed that the taxes were due."
Broadcast Int'l, 882 P.2d at 700, quoting Hales Sand &
43

Gravel, 842 P.2d at 895.
In this case,

Arthur Benjamin lacked a legitimate and

good faith interpretation of an arguable point of law.

Mr.

Benjamin expressly ignored the advice of the attorney, Mr.
Bassett, who informed Mr. Benjamin that he would unlikely be
successful if audited by the Commission.

(R. 425-39.)

In

fact, Mr. Benjamin criticized this advice as "by the book"
and "very uncreative to boot."

(R. 335.)

Regardless of

whether Mr. Bassett was Mr. Benjamin's counsel, Mr. Benjamin
was aware of the advice and was aware he was obligated to
pay income taxes as a resident. Instead, he simply
unreasonably disregarded the advice.
Mr. Benjamin did not rely on any other advisors or any
provision of Utah law that would give him a good faith
belief that his actions were justifiable.
Int'1, 882 P.2d at 701.

See Broadcast

These advisors recommended that he

establish ties in Nevada and not be physically present in
Utah more than 183 days.

He failed to follow the advice to

sever his ties with Utah and establish them with Nevada.

He

failed to follow the advice not to remain in Utah for more
than 183 days.
Arthur Benjamin and Gail Benjamin made affirmative
statements in court filings, public documents, and corporate
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filings during the audit period and subsequent that they
were residents of Utah.

Despite these representations, Mr.

Benjamin still filed a Utah return in 2003 claiming that he
was not a resident.

As a result, his failure to file Utah

income tax returns as a resident was not reasonable and he
is subject to the 10% negligence penalty.
CONCLUSION
The Commission's decision should be affirmed.
DATED this /^

day of March, 2010.

TIMOTHY A. BODILY
Assistant Attorney General
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I hereby certify that on the / ^

day of March, 2010,

I caused two (2) copies of the foregoing BRIEF OF
RESPONDENT/APPELLEE UTAH STATE TAX COMMISSION to be mailed,
postage prepaid, to the following:
Roger O. Tew
868 Poplar Circle
Centerville, Utah 84014
Michael C. Walch
Callister Nebeker & McCullough
10 E. South Temple, Suite 900
Salt Lake City, Utah 84133
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ADDENDUM A

Utah Code Ann. § 59-10-104 (1) (West 2004) Tax basis - Rates - Exemption
Except as provided in subsection (4), for taxable years beginning on or after January 1, 2001, a
tax is imposed on the state taxable income, as defined in Section 59-10-112, of every resident
individual as provided in this section.

Utah Code Ann. § 59-10-111 (West 2004) Federal taxable income defined
"Federal taxable income" means taxable income as currently defined in Section 63, Internal
Revenue Code of 1986.

Utah Code Ann. § 59-10-112 (West 2004) State taxable income of resident individual
"State taxable income" in the case of a resident individual means his federal taxable income (as
defined by Section 59-10-111) with the modifications, subtractions, and adjustments provided in
Section 59-10-114. The state taxable income of a resident individual who is the beneficiary of an
estate or trust shall be modified by the adjustments provided in Section 59-10-209.

Utah Admin. Code R865-9I-2 (2009) Determination of Utah Resident Individual Status
Pursuant to Utah Code Ann. Section 59-10-103
A. Domicile
1. Domicile is the place where an individual has a permanent home and to which he
intends to return after being absent. It is the place at which an individual has voluntarily
fixed his habitation, not for a special or temporary purpose, but with the intent of making
a permanent home.
2. For purposes of establishing domicile, an individual's intent will not be determined by
the individual's statement, or the occurrence of any one fact or circumstance, but rather
on the totality of the facts and circumstances surrounding the situation.
a) Tax Commission Rule R844-24P-52, Criteria for Determining Primary
Residence, provides a non-exhaustive list of factors or objective evidence
determinative of domicile.
b) Domicile applies equally to a permanent home within and without the United
States

3. A domicile, once established, is not lost until there is an occurrence of the following
three elements:
a) a specific intent to abandon the former domicile;
b) the actual physical presence in the new domicile;
c) the intent to remain in the new domicile permanently.
4. An individual who has not severed all ties with the previous place of residence may
nonetheless satisfy the requirement of abandoning the previous domicile if the facts and
circumstances surrounding the situation, including the actions of the individual
demonstrate that the individual no longer intends the previous domicile to be the
individuals permanent home, and place to which he intends to return after being absent.
B. Permanent place of abode does not include a dwelling place maintained only during a
temporary stay for accomplishment of a particular purpose. For purposes of this provision,
temporary may mean years.
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STATEMENT OF THE CASE

This matter came before the Utah State Tax Commission for a Formal Hearing on June 4,
2008. The parties submitted post-hearing briefs on or before July 14, 2008 and reply briefs on or before
August 5,2008. Based upon the evidence and testimony presented at the hearing, the Tax Commission hereby
makes its:
FINDINGS OF FACT
1.

The tax at issue is individual income tax.

2.

The tax years at issue are 2003 and 2004.

3.

On February 13,2006, Auditing Division (the "Division") issued a Statutory Notice of

Audit Change for the 2003 tax year and a Statutory Notice of Estimated Income Tax for the 2004 tax year
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("Statutory Notices") to Arthur Benjamin and Gail Benjamin, deceased1 (the "taxpayers"). Exhibits 23 and 24.
In the Statutory Notices, the Division imposed additional tax, penalties, and interest (computed through March
15, 2006) for the 2003 and 2004 tax years, as follows:

Year

Tax

10% Late File and
Pay Penalties

Interest

2003
2004

$392,271.52
$57,978.12

$0.00
$11,595.62

$28,845.39
$2,357.24

Total
$421,116.91
$71,930.98
$493.047.89

4.

On March 9, 2006, the taxpayers timely appealed the assessments imposed in the

Statutory Notices.
5.

On May 20,2008, the Division issued a letter to Mr. Walch, the taxpayers' counsel,

informing him that it was "imposing a negligence penalty on the 2003 and 2004 audits of Arthur Benjamin."
Exhibit 26. The Division informed Mr. Walch that it was imposing the penalty under UCA §59-1401(7)(a)(l), which provides "if any underpayment of tax is due to negligence, the penalty is 10% of the
underpayment." The Division also indicated that the amounts now due for 2003 and 2004, with interest
computed through May 20, 2008, were as follows:

Year
2003
2004

Tax
$392,271.52
$57,978.12

Negligence
Penalty
$39,227.15
$5,797.81

10% Late File and
Pay Penalties
$0.00
$11,595.62

Interest
$85,646.40
$10,756.98

Total
$517,145.07
$86,128.53
$603.273.60

6.

For the 2003 tax year, the taxpayers filed a Utah part-year resident return in which

they indicated that they were Utah residents from January 1, 2003 to August 21, 2003. Exhibit 25. The
taxpayers claim that they changed their domicile to Nevada after this date. The taxpayers did not file a 2004

1

Ms. Gail Benjamin passed away on December 4, 2004.
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Utah tax return. (For purposes herein, the "audit period" refers to the period August 22, 2003 through
December 31, 2004.)
7.

The Division assessed the taxpayers asfiill-yearUtah resident individuals for both the

2003 and 2004 tax years based on either of the two residency tests set forth in Utah Code Ann §59-10103(l)(q)(i). First, the Division claims that the taxpayers were present in Utah for 183 or more days and
maintained a permanent place of abode in Utah for both years at issue. Second, the Division claims that the
taxpayers were domiciled in Utah for both years at issue. The Division also argues that should the Commission
determine that the one or both taxpayers were not Utah resident individuals during the audit period, certain of
their income may, nevertheless, be Utah source income subject to Utah taxation. Moreover, the Division
specifically asks the Commission to sustain the 10% negligence penalties that it imposed subsequent to its
issuing its Statutory Notices and subsequent to the taxpayers filing the appeal.
8.

The taxpayers contest the Division's claims that either of them were Utah resident

individuals after August 21, 2003. They claim that they were Nevada domiciliaries after this date and for the
entirety of the audit period. The taxpayers also contend that none of the income they earned during the audit
period is Utah source income. In addition, they contend that the Division improperly imposed the 10%
negligence penalties.
Domicile and the Taxpayers' Contacts with Utah and Nevada
9.

The taxpayers became Utah domiciliaries around 1995 after Mr. Benjamin became the

president of Datamark, Inc. ("Datamark"), a corporation headquartered in Utah.
10.

Also around 1995, the taxpayers purchased a home located at 10062 South Stone

Mountain Cove in Sandy, Utah 84092 (the "Utah residence").
11.

Mr. Benjamin testified that in 2003, he and Ms. Benjamin began looking to purchase a

home in a warmer climate. In June 2003, the taxpayers looked at homes in the Palm Springs area of California
-3-
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(pictures of homes in Exhibit 60). Mr. Benjamin testified that in the summer of 2003, Ms. Benjamin saw a
picture of a home in a Las Vegas community, which led to them eventually purchasing a home in Nevada
instead of California.
12.

Also in 2003, a deal was made to sell Datamark to eCollege, Inc., an event from which

Mr. Benjamin, as a primary owner of Datamark, would realize a significant amount of capital gains. On
September 15, 2003, a Stock Purchase Agreement was signed to sell Datamark's stock to eCollege. A Seller
Purchase Price Allocation received on October 31, 2003 shows that Mr. Benjamin sold his stock for
$9,250,277. Exhibit 16. For federal tax purposes, Mr. Benjamin recognized a taxable gain of $6,417,302
from the sale. Exhibit 25.
13.

In August 2003, prior to the Datamark sale, Mr. Benjamin received professional

advice in regards to changing his tax residency from Utah to Nevada. On August 29, 2003, Mr. Benjamin
received a letter from a Utah attorney, Brian Basset of Ray Quinney & Nebeker, who offered the following
advice (Exhibit 20 at E0313):
Given that your wife has been present in Utah during 2003 for greater than 183 days,
and that you would need to produce evidence to support whether or not you have
been present in Utah for 183 days or more, it is critical that you and your wife
establish that you have abandoned your Utah permanent place of abode to avoid
invoking the first prong of the statutory resident test. Therefore, if you proceed in
changing your domicile to Nevada, you must do all that you can to abandon your
Utah home, meaning that you must immediately move out of the home, never return
to the home for any period of time, and take immediate steps to sell the home as soon
as possible. Any indicia of abandonment of your Utah home that you can do, such as
clearing out all of your present furniture and belongings, to show your intent to never
return to the home, immediately listing the home with a real estate broker and
aggressively marketing your home for sale, are essential to avoid invoking the first
prong of the statutory resident test. In the event you return to Utah for any reason,
you should stay in a hotel and not in your home, and you should keep all hotel and
travel receipts to document your stay.
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14.

Mr. Basset further concluded and advised Mr. Benjamin that:

If you immediately and strictly execute and adhere to the factors described in this
letter for establishing Nevada domicile, and if you immediately take the steps
described in this letter to abandon and sell your Utah residence to avoid invoking the
"statutory resident" test prior to the time that a sale of your Datamark stock accrues,
we believe that you will have a good-faith basis in defending against a challenge by
the Utah State Tax Commission. Your position would be more defensible and less
likely to be audited if the sale and recognition of gain were to occur in 2004 rather
than in year 2003. You must understand, however, that even if all of such factors are
achieved, there is still a significant risk that the Utah Tax Commission will contend
that you are domiciled in or a resident of Utah and that your gain on a sale of your
Datamark stock is subject to Utah tax.
. . . . Given the information known to us, and in particular the potentially short time
period that may occur between the time that you establish Nevada domicile and the
time of a sale of your Datamark stock, we believe that your chances of prevailing
against a Utah Tax Commission challenge are less than fifty percent. However, there
may be other facts that we are presently unaware of, or even future developments that
would have a bearing on the outcome.
Exhibit 20 at E0321 - E0322.
15.

Mr. Benjamin claimed that Mr. Basset was not his attorney. He stated that Mr.

Basset was an attorney who represented his employer, Datamark, and that Datamark did not want him to
move to Nevada for nexus reasons.
16.

On September 2, 2003, Mr. Benjamin received an e-mail from Lee Brower, a Utah

investment advisor, who informed Mr. Benjamin that he had conferred with David York of Callister, Nebeker
and McCullough concerning a change of domicile from Utah to Nevada. Mr. Brower summarized certain
factors that could be important in demonstrating a change of domicile to Nevada. The factors Mr. Brower
listed made no mention of the taxpayers' Utah residence. However, Mr. Brower concluded that it was
important for the Benjamins "to have actually set up residence [in Nevada]." Exhibit 19.
17.

On September 24, 2003, Mr. Benjamin received a letter from Tony Wolff, a Utah

accountant, in which Mr. Wolff also discussed the criteria to change domicile from Utah to Nevada. Mr. Wolff
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listed a number of factors that might support a change of residence from Utah to Nevada. Among the factors
included were the "sale [of the] Utah principal residence" and a showing that the Benjamins "do not spend in
the aggregate more than 183 days per year in the state of Utah" and "maintain more contacts in Nevada than
with any other state." Exhibit 21.
18.

On September 29, 2003, Mr. Benjamin sent an e-mail to Tom Dearden concerning a

bill received from Ray Quinney Nebeker for their legal advice about changing his domicile. In his e-mail, Mr.
Benjamin characterized the domicile advice as "by the book and very uncreative to boot." Exhibit 9.
19.

During the audit period, Mr. Benjamin continued to be employed by Datamark or its

successor, eCollege. Mr. Benjamin's "home" office for these companies was in Utah. Datamark also provided
Mr. Benjamin with an executive assistant, Ms. Marcia Custer, who worked at the Utah office. Mr. Benjamin
testified that many of his bills, including personal bills, were mailed to the Datamark office for Ms. Custer or
other staff to reconcile and pay. Ms. Custer testified that her duties also included coordinating care for the
taxpayers' pets. Ms. Custer performed these duties throughout the audit period. Mr. Benjamin also testified
that he traveled extensively for his work to visit the various places of business associated with each company.
20.

In 2003, Ms. Benjamin was employed by Corinthian College, Inc. and had an office in

Orange County, California. Ms. Benjamin was diagnosed with breast cancer in 2001. Mr. Benjamin testified
that his wife traveled extensively for her job when she was well. In 2003 and 2004, Ms. Benjamin had an
assistant in Utah, Ms. Heather Ray, who handled many of her personal affairs.
21.

During the audit period, the taxpayers continued to own and to use their Utah

residence. Mr. Benjamin testified that during the audit period, he would generally stay at the Utah residence
when he was in Utah. As of the hearing date, Mr. Benjamin continues to own and use the Utah residence.
22.

The taxpayers received the primary residential exemption from property taxes on the

Utah residence for the 2003 and 2004 tax years. For the 2004 tax year, the Utah residence was assessed at a
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fair market value of $588,800. Mr. Benjamin has continued to receive the primary residential exemption on
the Utah residence for the 2005, 2006 and 2007 tax years. Exhibit 44.
23.

Ms. Benjamin's son lived in Utah during the audit period.

24.

On September 8,2003, the taxpayers signed an agreement to purchase a home at 18

Bel Giorno Court in Henderson, Nevada (the "Nevada residence"). Exhibit 18. The taxpayers signed the
settlement papers on the Nevada residence on November 25, 2003, purchasing it for $1,850,000. Exhibit 8.
Also on September 8, 2003, Mr. Benjamin signed the first of two documents to rent a condominium in
Henderson, Nevada for the period September 8,2003 through November 30,2003; i.e., for the period until the
Nevada residence was ready to move into. Exhibit 22.
25.

Mr. Benjamin claimed that he and his wife bought the Nevada residence in order to

have warm weather during the winter months. He also stated that Ms. Benjamin considered the Nevada
residence to be her "dream" home. He further explained, however, that during the winter of 2003-2004, Ms.
Benjamin admitted that it had been a mistake to buy the Nevada residence because of the relatively cold winter
that the Las Vegas area experienced that year. Mr. Benjamin also testified that at the time he and his wife
purchased the Nevada residence, it was their future intention to retire in Florida. He testified that they
purchased a home in Florida on or before March 27, 2004 and had a car shipped to the home in Florida. Mr.
Benjamin sold the Nevada residence in 2005.
26.

Because the Nevada residence was already furnished at the time of purchase, the

taxpayers did not move much furniture from their Utah residence to the Nevada residence. However, Mr.
Benjamin and his assistant, Ms. Custer, both testified that the taxpayers moved some personal belongings to
the Nevada residence. Ms. Custer testified that some medical equipment was brought to the Nevada residence,
in addition to some dishes, linens and towels.
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27.

Mr. Benjamin testified that he and his wife attempted to sell their Utah residence after

purchasing the Nevada residence. He also stated that as of the hearing date, the Utah residence is still for sale.
However, he could not recall the name of the agent who is listing the home or the price at which it is marketed.
Furthermore, Mr. Benjamin stated that a "for sale" sign has never been placed on the property for fear that the
home would be robbed. He stated that robbery was a concern because he kept his $2 million art collection at
the Utah residence throughout the audit period. He also stated that the Utah residence has a large storage area
in which, during the audit period, he kept items collected throughout his life.
28.

The taxpayers had a number of invoices for utilities and other bills mailed to the

Nevada residence between October 31,2003 and February 23,2004. Exhibit 10. Ms. Custer testified that she
assisted in setting up the utilities for the Nevada residence and worked to get the taxpayers' vehicles registered
and insured in Nevada.
29.

Mr. Benjamin testified that he and his wife kept vehicles at all of their residences.

During the audit period, the taxpayers purchased four vehicles from Larry H. Miller in Murray, Utah that were
registered and insured in Nevada. Also during this period, the taxpayers purchased a vehicle from the same
dealership that was registered in Florida. Exhibits 3, 4 and 5.
30.

On September 8, 2003, both of the taxpayers registered to vote in Nevada. Both

taxpayers listed the Nevada residence as their home address. Exhibit 1. Mr. Benjamin testified that he voted
in Nevada and that prior to Ms. Benjamin's death, she was called to jury duty in Nevada.
31.

On September 8, 2003, the taxpayers obtained Nevada driver's licenses. Exhibit 2.

32.

Mr. Benjamin opened a checking account at a Wells Fargo bank in Nevada on

September 9, 2003, using the Nevada residence for the account's mailing address. Mr. Benjamin had his
paycheck from Datamark automatically deposited into this account. Exhibit 12. Account statements from
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September 9, 2003 through November 6, 2003 show approximately five deposits and five withdrawals.
Exhibit 6. No account statements for subsequent periods were provided.
33.

Mr. Benjamin also opened a savings account at the Wells Fargo bank in Nevada using

his Nevada residence address. This account was opened on November 4, 2003, at which time he deposited
$6,360,811.00 from the sale of his Datamark stock. Exhibit 6. Except for the period that included the
November 4, 2003 deposit, no account statements were provided.
34.

On November 8, 2003, Mr. Benjamin changed his address on the checking and

savings accounts described above from the Nevada residence to the following address:
C/O Datamark
2305 Presidents Drive
Salt Lake City, UT 84120-7215
35.

Ms. Benjamin also opened a checking account at the Wells Fargo bank in Nevada

using the Nevada residence address. An account statement for the September 19, 2003 through October 7,
2003 period showed no withdrawals or deposits. However, several deposits and two withdrawals were made
on the account between October 8, 2003 and December 7, 2003. Exhibit 6. No account statements for
subsequent periods were provided.
36.

Mr. Benjamin testified that he and his wife closed the majority of their Utah bank

accounts when they opened their Nevada accounts. Nevertheless, throughout the audit period, Mr. Benjamin
maintained a checking account at Zions Bank in Salt Lake City, Utah. Statements for this account were mailed
to the Datamark office in Salt Lake City, Utah. Between September 2003 and January 2004, Mr. Benjamin
personally wrote more than 50 checks on the account. The account also showed substantial ATM activity
during this period. Exhibit 32.
37.

Ms. Benjamin also maintained an account at Zions Bank in Salt Lake City, Utah

during the audit period. The 2003 "Year-End Summary of Charges" for this account was mailed to Ms.
-9-
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Benjamin at the taxpayers' Utah residence. This account shows substantial activity occurring from September
2003 through December 2003, primarily at Utah businesses. Exhibit 34.
38.

Mr. Benjamin had an American Express card during the audit period. The account's

"Year-End Summary" for each of the 2003 and 2004 years was mailed to Mr. Benjamin at the Datamark office
in Salt Lake City, Utah. During the audit period, the number of charges associated with Utah businesses
significantly outnumbered the number of charges associated with Nevada businesses. Exhibits 33 and 36.
39.

Ms. Benjamin had a Delta American Express card during the audit period. The

account's "Year-End Summary" for each of the 2003 and 2004 years was mailed to her at the taxpayers' Utah
residence.

During the audit period, the number of charges associated with Utah businesses significantly

outnumbered the number of charges associated with Nevada businesses. Exhibits 35 and 38.
40.

Mr. Benjamin used the Nevada residence address for purposes of an employment

contract dated September 15, 2003. Exhibit 11. Various W-2 forms and other wage information for 2003
were mailed to the Nevada residence for both taxpayers. Exhibit 15. Ms. Benjamin also received mailings
from Smith Barney addressed to the Nevada residence. Exhibit 6. Beginning October 3, 2003, Mr.
Benjamin's paycheck stubs show his address to be at the Nevada residence. Exhibit 14.
41.

Mr. Benjamin testified that he and his wife had no memberships in clubs in Nevada,

with the exception of memberships in casinos. He also stated that they did not participate in and did not
contribute to charitable organizations in Nevada during the audit period. On the other hand, Mr. Benjamin was
on the board of a number of charitable organizations during the audit period, many of which were located in
Utah. Exhibit 59. In addition, letters mailed from various Utah charities in late 2003 and early 2004 were
addressed either to the taxpayers' Utah residence or to Mr. Benjamin's office in Salt Lake City, Utah. One
letter from the Gail L. & Arthur E. Benjamin Foundation was signed by Mr. Benjamin on December 31,2003
and addressed to himself at the taxpayers' Utah residence. Exhibit 52. Mr. Benjamin also testified that during
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2004, he served as Chairman of the Board for the Gail Benjamin Living Aquarium at the Gateway in Salt Lake
City, Utah.
42.

During the audit period, the taxpayers continued to retain and see Utah doctors.

Exhibit 49. Mr. Benjamin testified that they also saw Nevada doctors during the audit period. Mr. Benjamin
has continued to see Utah doctors and dentists subsequent to the audit period.
43.

Mr. Benjamin testified that although his wife had had cancer, it was in remission

when they purchased the Nevada residence. He explained, however, that Ms. Benjamin's cancer returned
during the winter of 2003 - 2004 and that Nevada did not offer the same quality of treatment as other
locations. During the audit period, Mr. Benjamin testified that his wife was treated at locations in New York,
Florida, California, Mexico and Utah. In Utah, Ms. Benjamin was treated at the Huntsman Cancer Center in
Salt Lake City and by an alternative medicine doctor in Bountiful. For those periods that Ms. Benjamin was in
. Utah and not hospitalized, she resided at the taxpayer's Utah residence.
44.

Mr. Benjamin testified that while Ms. Benjamin was being treated at a medical facility

in Mexico, she became very ill and was transported to the Huntsman Cancer Center, where she later passed
away in December 2004. Ms. Benjamin's death certificate shows her "residence" to be at the Utah residence.
The document also shows that Mr. Benjamin provided the information on the death certificate and that his
mailing address was also the Utah residence. Exhibit 45.
45.

Ms. Benjamin was buried in Utah. Mr. Benjamin testified that his wife asked to be

buried in Utah near the time of her death because her grandchildren lived in Utah. However, he claimed that
her body will be exhumed when he passes away so that his wife can be buried with him outside of Utah.
46.

David York filed probate proceedings in regards to Ms. Benjamin's estate on

December 14, 2004 in Utah Third District Court, Salt Lake County. The probate document is signed by Mr.
Benjamin and shows his and his wife's address to be the Utah residence. In the document, Mr. Benjamin
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further "states and represents" that cc[v]enue is proper because at the time of death the decedent was domiciled
in this county." Exhibit 46.
47.

The Benjamins retained no accountants, legal advisors or investment advisors in the

state of Nevada to advise them on accounting, tax, estate planning and investment matters. They continued to
use advisors in Utah and other states during the audit period, however. In September 2004, each taxpayer
signed a Last Will and Testament in Salt Lake City, Utah, which was witnessed and notarized by a Utah
attorney, specifically Mr. York. In these documents, both taxpayers declared that they were domiciled in
Florida. Exhibits 41 and 42.
48.

There is also no evidence of the taxpayers using the Nevada court system during the

audit period. However, on October 3,2003, Ms. Benjamin filed a child support collection complaint in Utah
Third District Court. Documents filed with this complaint show Ms. Benjamin's mailing address to be the
taxpayers' Utah residence. Exhibits 47 and 48. Mr. Benjamin has been a party in cases filed in Utah Third
District Court subsequent to the audit period. Exhibits 43 and 56. Furthermore, in 2006, Mr. Benjamin signed
Articles of Incorporation for a Utah corporation in which he identified himself as the corporation's registered
agent and listed his address to be at the Utah residence. Exhibit 57.
49.

The taxpayers did not employ an accountant in Nevada. The taxpayers' 2003 federal

income tax return was prepared in October 2004 by a New York tax preparer and shows the taxpayers' address
to be the Nevada residence. The taxpayers' 2004 federal income tax return was prepared by a Utah tax
preparer and shows Mr. Benjamin's address to be in Dallas, Texas. This document does not indicate its date of
preparation or signature. Exhibit 7.
50.

The taxpayers owned dogs that often went with the taxpayers to their various homes.

During the audit period, the taxpayers took their dogs to the Willow Creek Veterinary Clinic in Sandy, Utah.

-12-

Appeal No. 06-0254

Mr. Benjamin also stated that they visited a veterinary clinic in Florida. However, he did not indicate that they
ever used a clinic in Nevada.
Number of Days the Taxpayers Were Present in Utah in 2003 and 2004
51.

The Division contends that the taxpayers have not shown that they were present in

Utah for less than 183 in each year at issue. In fact, the Division asserts that evidence shows that they were
present in Utah for 183 days or more for both years. For this reason and because the taxpayers maintained a
permanent place of abode in Utah, the Division argues that the taxpayers are resident individuals for Utah
income tax purposes, regardless of whether they were domiciled in Utah.
52.

The taxpayers do not believe that the Commission should consider them having been

present in Utah for any particular day if they were in another state for the majority of that day. Based on this
premise, the taxpayers assert that they were not in Utah for 183 or more days in either 2003 or 2004.
53.

Ms. Custer prepared a document showing the states or countries in which Mr.

Benjamin was present for each day for the period August 23,2003 through December 31,2004.2 Exhibit 17.
Ms. Custer testified that she prepared the document not only from Mr. Benjamin's American Express records,
calendars and travel itineraries, but also from her own calendar.
54.

Exhibit 17 shows that Mr. Benjamin was in more than one state on many days

comprising the audit period. However, Ms. Custer determined only one state to which to attribute Mr.
Benjamin's presence each day, by estimating the state in which he spent the most time that day. Exhibit 17
shows, however, that Mr. Benjamin was present in Utah for a portion of many days that Ms. Custer attributed
to other states and not to Utah.

2
The audit period is August 22,2003 through December 31,2004, as explained earlier in the decision.
Exhibit 17 provides information for all but the first day of the audit period, specifically August 22, 2003.
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55.

With her methodology, Ms. Custer determined that Mr. Benjamin was present in Utah

for 53 days from August 23,2003 through December 31,2003 and for 161 days from January 1,2004 through
December 31, 2004.
56.

For the Division, Ms. Becky McKenzie testified that Ms. Custer's approach

underestimated the number of days Mr. Benjamin was present in Utah. Ms. McKenzie explains that for
purposes of determining the number of days spent in Utah, Utah Code Ann. §59-10-103(1 )(q)(ii) provides that
"a fraction of a calendar day shall be counted as a whole day." Using the comments that Ms. Custer provided
on Exhibit 17, Ms. McKenzie identified each day attributed to a state other than Utah even though Mr.
Benjamin was present in Utah for a portion of the day. Ms. McKenzie identified these "additional" Utah days
on Exhibit 61. With her approach, Ms. McKenzie determined that Mr. Benjamin was present in Utah for 75
days between August 23, 2003 and December 31, 2003 and for 228 days during 2004.
57.

The taxpayers argued that Ms. McKenzie's approach would count as Utah days those

days that Mr. Benjamin's only presence in Utah was to change airplanes at the Salt Lake City airport. Section
59-10-103(1 )(q)(ii) does not appear to exclude from Utah days those days where a taxpayer's only presence in
at a Utah airport. Regardless, the Commission notes that from the comments provided by Ms. Custer on
Exhibit 17, there appear to be only two days when Mr. Benjamin's only presence in Utah may have been a
"stop over" at the Salt Lake City airport, specifically October 20, 2003 and October 29, 2003.
58.

The audit period from September 22,2003 through December 31, 2004 covers 498

days. Exhibit 17 shows that Mr. Benjamin was present in Nevada for all or a fraction of 76 days during the
audit period, which is approximately 15% of the 498 days comprising the audit period. Exhibit 17 also shows
that Mr. Benjamin was in Utah for all or a fraction of 303 days, which is approximately 61% of the 498 days
comprising the audit period. Exhibits 17 and 61.
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59.

Ms. McKenzie did not rely solely on the information provided by Ms. Custer in

Exhibit 17 to estimate the number of days that the taxpayers were present in Utah for each year. She also
prepared her own estimates of the numbers of days that the taxpayers were present in Utah. To prepare her
estimates, Ms. McKenzie used the taxpayers' credit and debit card information, bank statements, health care
invoices or bills, expense reports, travel itineraries, and calendars for 2003 and 2004. If information was
missing for certain days or months, Ms. McKenzie testified that she did not attribute the missing days to Utah.
For this reason, she explains that her estimate of the number of days spent in Utah may be conservative. She
also testified that she did not include purchases made by Ms. Benjamin's assistant, Ms. Ray, in determining the
number of days that Ms. Benjamin was present in Utah.
60.

Using the information described above, Ms. McKenzie determined that Mr. Benjamin

was present in Utah for 213 days in 2003. Of this total, she determined that Mr. Benjamin was present in Utah
in 2003 for approximately 129 days prior to the audit period (i.e., January 1,2003 through August 21,2003)
and for approximately 84 days during the audit period (i.e., August 22, 2003 through December 31, 2003).
Exhibit 27. For the 2004 tax year, Ms. McKenzie determined that Mr. Benjamin was present in Utah for 234
days. Exhibit 29. The numbers of days that Ms. McKenzie calculated with this information are similar to the
number of days that she calculated from Exhibit 17, which was prepared by Ms. Custer.
61.

Using this same methodology, Ms. McKenzie determined that Ms. Benjamin was

present in Utah for 248 days in 2003. Of this total, she determined that Ms. Benjamin was present in Utah in
2003 for approximately 148 days prior to the audit period (i.e., January 1, 2003 through August 21,2003) and
for approximately 100 days during the audit period (i.e., August 22, 2003 through December 31, 2003).
Exhibit 28. Ms. McKenzie also pointed out that as of August 29,2003, Mr. Basset of Ray Quinney & Nebeker
indicated to Mr. Benjamin that Ms. Benjamin had already been in Utah for more than 183 days in 2003.
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Exhibit 20. For the 2004 tax year, Ms. McKenzie determined that Ms. Benjamin was present in Utah for 185
days. Exhibit 30.
62.

Ms. McKenzie also determined the number of days that each taxpayer was outside of

Utah in 2003 and 2004, as shown by the credit card and other information.

She determined that the

information only shows Mr. Benjamin to be outside of Utah for 51 days in 2003 and 73 days in 2004.
Furthermore, she determined that the information only shows Ms. Benjamin to be outside of Utah for 27 days
in 2003 and 45 days in 2004. Exhibit 31.
63.

The taxpayers argue that Ms. McKenzie's estimates may be incorrect because persons

other than the taxpayers had access to and were entitled to use their credit cards. Ms. Custer also testified that
vendors had access to the taxpayers' credit card numbers and could make charges, regardless of the taxpayers'
presence on the day a charge was made. However, the taxpayers did not identify whether purchases used by
Mr. McKenzie for her estimates were made without the taxpayers being present at the purchase.
64.

The evidence submitted by both parties clearly shows that Mr. Benjamin was present

in Utah for 183 days or more in 2004. In addition, it strongly suggests that he was present in Utah for 183 days
or more in 2003, as well. It also strongly suggests that Ms. Benjamin was present in Utah for 183 days or more
in both 2003 and 2004. The taxpayers have not provided evidence to show that they were present in Utah for
less than 183 days during 2003 or 2004. Accordingly, the Commission finds that both taxpayers were present
in Utah for 183 or more days in both 2003 and in 2004.
APPLICABLE LAW
1.

Under Utah Code Ann. §59-10-104(1 )3, "a tax is imposed on the state taxable income

. . . of every resident individual^]"

3
All citations are to the 2003 versions of the Utah Code and the Utah Administrative Code, unless
otherwise indicated.
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2.

For purposes of Utah income taxation, a "resident individual" is defined in UCA

§59-10-103(l)(q), as follows:
(i)

"Resident individual" means:
(A) an individual who is domiciled in this state for any period of time during
the taxable year, but only for the duration of the period during which the
individual is domiciled in this state; or
(B) an individual who is not domiciled in this state but:
(I) maintains a permanent place of abode in this state; and
(II) spends in the aggregate 183 or more days of the taxable year in this
state.
(ii) For purposes of this Subsection (l)(q)(i)(B), a fraction of a calendar day shall
be counted as a whole day.
3.

Utah Admin. Rule R865-9I-2 ("Rule 2") provides guidance concerning when a person

is "domiciled" in Utah for income tax purposes. For the years at issue, Rule 2 provided as follows in pertinent

A. Domicile.
1. Domicile is the place where an individual has a permanent home and to which
he intends to return after being absent. It is the place at which an individual has
voluntarily fixed his habitation, not for a special or temporary purpose, but with
the intent of making a permanent home.
2. For purposes of establishing domicile, an individual's intent will not be
determined by the individual's statement, or the occurrence of any one fact or
circumstance, but rather on the totality of the facts and circumstances
surrounding the situation.
a) Tax Commission rule R884-24P-52, Criteria for Determining Primary
Residence, provides a non-exhaustive list of factors or objective evidence
determinative of domicile.
b) Domicile applies equally to a permanent home within and without the
United States.
3. A domicile, once established, is not lost until there is a concurrence of the
following three elements:
a) a specific intent to abandon the former domicile;
b) the actual physical presence in a new domicile; and
c) the intent to remain in the new domicile permanently.
4. An individual who has not severed all ties with the previous place of
residence may nonetheless satisfy the requirement of abandoning the previous
domicile if the facts and circumstances surrounding the situation, including the
actions of the individual, demonstrate that the individual no longer intends the

-17-

Appeal No. 06-0254

previous domicile to be the individual's permanent home, and place to which he
intends to return after being absent.
B. Permanent place of abode does not include a dwelling place maintained only
during a temporary stay for the accomplishment of a particular purpose. For
purposes of this provision, temporary may mean years.
4.

Utah Admin. Rule R884-24P-52 ("Rule 52") sets forth a non-exhaustive list of factors

or objective evidence that is determinative of domicile, as follows:
E. Factors or objective evidence determinative of domicile include:
1. whether or not the individual voted in the place he claims to be domiciled;
2. the length of any continuous residency in the location claimed as domicile;
3. the nature and quality of the living accommodations that an individual has in
the location claimed as domicile as opposed to any other location;
4. the presence of family members in a given location;
5. the place of residency of the individual's spouse or the state of any divorce of
the individual and his spouse;
6. the physical location of the individual's place of business or sources of
income;
7. the use of local bank facilities or foreign bank institutions;
8. the location of registration of vehicles, boats, and RVs;
9. membership in clubs, churches, and other social organizations;
10. the addresses used by the individual on such things as:
a) telephone listings;
b) mail;
c) state and federal tax returns;
d) listings in official government publications or other correspondence;
e) driver's license;
f) voter registration; and
g) tax rolls;
11. location of public schools attended by the individual; or the individual's
dependents;
12. the nature and paymenl of taxes in other states;
13. declarations of the individual:
a) communicated to third parties;
b) contained in deeds;
c) contained in insurance policies;
d) contained in wills;
e) contained in letters;
f) contained in registers;
g) contained in mortgages; and
h) contained in leases.
14. the exercise of civil or political rights in a given location;
15. any failure to obtain permits and licenses normally required of a resident;
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16. the purchase of a burial plot in a particular location;
17. the acquisition of a new residence in a different location.
5.

In individual income tax proceedings before the Tax Commission, UCA §59-10-543

provides, as follows:
In any proceeding before the commission under this chapter, the burden of proof
shall be upon the petitioner except for the following issues, as to which the burden of
proof shall be upon the commission:
(1) whether the petitioner has been guilty of fraud with intent to evade tax;
(2) whether the petitioner is liable as the transferee of property of a taxpayer,
but not to show that the taxpayer was liable for the tax; and
(3) whether the petitioner is liable for any increase in a deficiency where such
increase is asserted initially after a notice of deficiency was mailed and a
petition under Title 59, Chapter 1, Part 5 is filed, unless such increase in
deficiency is the result of a change or correction of federal taxable income
required to be reported, and of which change or correction the commission had
no notice at the time it mailed the notice of deficiency.
6.

UCA §59-1-401 (2008) concerns the imposition of penalties and provides as follows

in pertinent part:
(7)(a) Additional penalties for underpayments of tax are as provided in this
Subsection (7)(a).
( i ) . . . if any underpayment of tax is due to negligence, the penalty is 10% of
the underpayment.
(13) Upon making a record of its actions, and upon reasonable cause shown, the
commission may waive, reduce, or compromise any of the penalties or interest
imposed under this part.
DISCUSSION
First, the Commission will address whether the taxpayers are Utah resident individuals. If the
taxpayers are Utah resident individuals for the entirety of the 2003 and 2004 tax years, all of the income they
earned during these years is subject to Utah taxation. Section 59-10-103(l)(q) provides that a person may
qualify as a Utah resident individual under either of two different criteria. Although a person need only meet
one of these criterion to be deemed a Utah resident individual, the Commission believes, as explained below,
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that the taxpayers meet both of the criteria for the years at issue. Because the Commission deems both
taxpayers to be Utah resident individuals for the entirety of the 2003 and 2004 tax years, the Commission need
not address whether the income earned during the audit period is Utah "source income." Lastly, the
Commission will determine if the Division properly imposed the 10% negligence penalties and, if so, whether
reasonable cause exists to waive these penalties.
I.

Permanent Place of Abode and 183 or More Days in Utah.
One of the criterion that qualifies a person as a Utah resident individual is found in Section 59-

10-103 (1 )(q)(i)(B). Specifically, this subsection provides that a person is a resident individual if that person:
"(I) maintains a permanent place of abode in this state; and (II) spends in the aggregate 183 or more days of the
taxable year in this state."
Permanent Place of Abode. Although the term "permanent place of abode" is not defined in
statute or rule, Rule 2(B) provides the following exception: a "[permanent place of abode does not include a
dwelling place maintained only during a temporary stay for the accomplishment of a particular purpose. For
purposes of this provision, temporary may mean years."
While a person may have only one domicile, he or she may have multiple residence or places
of abode. The Rhode Island Supreme Court recognized this difference in Flather v. Norberg, 311 A.2d 225
(R.I. 1977). In that case, the Court found that "the establishment of a permanent place of abode requires the
maintenance of a fixed place of abode over a sufficient period of time to create a well-settled physical
connection with a locality."
Given the facts in this case, the Commission finds that the exception described in Rule 2(B) is
not present. Specifically, the Commission finds that the taxpayers did not maintain their Utah residence during
the audit period for "a temporary stay for the accomplishment of a particular purposes." The taxpayers contend
that Ms. Benjamin's unexpected illness in late 2003 necessitated their using the Utah residence for medical
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purposes. However, the Commission believes the totality of the facts show that the taxpayers maintained the
Utah residence uover a sufficient period of time to create a well-settled physical connection with [Utah]."
First, both taxpayers maintained the Utah residence from 1995 through the end of the audit
period, and Mr. Benjamin has maintained and used the residence since Ms. Benjamin passed away in
December 2004. It is the home where the taxpayers almost exclusively stayed when they were in Utah during
the audit period and where Mr. Benjamin currently stays when he is in Utah. It is also the home where the
taxpayers kept their $2 million art collection and stored their belongings collected over a lifetime, even after
they purchased their Nevada residence.
During the audit period, the taxpayers continued to maintain a physical connection with Utah
through the Utah residence. Evidence shows that the taxpayers identified the Utah residence during the audit
period for purposes of filing a lawsuit and probating Ms. Benjamin's estate after she passed away. Ms.
Benjamin's illness cannot be construed as a temporary purpose for maintaining the home, as Mr. Benjamin
continues to maintain the home three years after her death. There is no basis to conclude that the maintenance
and use of the Utah residence of the Utah home over a 13-year period is for a temporary purpose. For these
reasons, the Commission finds that the taxpayers maintained a permanent place of abode in Utah during the
audit period and meet the first condition in order to qualify as a resident individual under Section 59-10103(l)(q)(i)(B).
Spends 183 or More Days in Utah. The second condition under Section 59-10-103(1 )(q)(i)(B)
is satisfied if a person spends 183 or more days in Utah during the taxable year. For purposes of determining
the number of days spent in Utah, Section 59-10-103(l)(q)(ii) provides that "a fraction of a calendar day shall
be counted as a whole day." From the evidence submitted at the hearing, it is clear that Mr. Benjamin spent at
least 228 days in Utah during 2004. Furthermore, the Division presented evidence that strongly suggests that
he spent at least 213 days in Utah in 2003, as well. The Division's evidence also strongly suggests that Ms.
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Benjamin spent at least 234 days in Utah in 2003 and at least 185 days in Utah for 2004. Although the
taxpayers argued that the Division's estimated numbers of days may be incorrect, they did not present evidence
to convince the Commission that either of the taxpayers spent less than 183 days in Utah in either of the years
at issue.
Pursuant to Section 59-10-543, the taxpayers have the burden of proof in this matter. The
taxpayers have not met their burden in this instance. Accordingly, the Commission finds that the taxpayers
also meet the second condition needed to qualify as a resident individual under Section 59-10-103(1 )(q)(i)(B).
Conclusion. The Commission finds that the taxpayers maintained a permanent place of abode
in Utah throughout the 2003 and 2004 tax years. The Commission also finds that both taxpayers spent at least
183 days in Utah in 2003 and in 2004. Accordingly, the Commission finds that the taxpayers were Utah
resident individuals for the entirety of the 2003 and 2004 tax years.
II.

Domicile.
The Commission has found above that the taxpayers were Utah resident individuals for all of

2003 and 2004 because they maintained a permanent place of abode in Utah and spent 183 or more days in
Utah for both of the years. Accordingly, the taxpayers are Utah resident individuals regardless of whether they
changed their domicile from Utah to Nevada in August 2003. However, as explained below, the Commission
also finds that the taxpayers were domiciled in Utah for the entirety of 2003 and 2004 and, in accordance with
Section 59-10-103(l)(q)(i)(A), were Utah resident individuals under this criterion as well.
The taxpayers admit that they were domiciled in Utah from the mid-1990s until August 21,
2003. Once domicile is established, Rule 2(A)(3) provides that domicile "is not lost until there is a
concurrence of the following three elements: a) a specific intent to abandon the former domicile; b) the actual
physical presence in a new domicile; and c) the intent to remain in the new domicile permanently." It is
uncontested that the taxpayers purchased a home in Nevada in 2003 and stayed in it on occasion. Accordingly,
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the taxpayers established a physical presence in Nevada. Nevertheless, the Commission does not believe that
the taxpayers met the other two conditions of Rule 2(A)(3) that would be necessary for them to have changed
their Utah domicile to Nevada. Specifically, the Commission does not find that the taxpayers had a specific
intent to abandon their Utah domicile or the intent to remain in Nevada permanently.
The taxpayers' stated intent is only one factor to consider in deciding whether they changed
their domicile from Utah to Nevada. Utah appellate courts have addressed whether a person is domiciled in
Utah for state income tax purposes 4 and have determined that a person's actions may be accorded greater
weight in determining his or her domicile than a declaration of intent.5 Accordingly, the Commission must
also look at the taxpayers' actions to determine whether the intent required by Rule 2(A)(3) exists.
There is no question that the taxpayers took a number of steps beginning in September 2003 to
establish contacts with Nevada. They purchased a home and opened bank accounts in Nevada. They also
obtained Nevada driver's licenses and registered to vote in Nevada. Furthermore, they registered several
vehicles in Nevada and had a number of bills and other documents mailed to their Nevada residence. They
also declared the Nevada residence to be their address on several documents, including their 2003 federal tax
return.
However, when the facts are looked at as a whole, the Commission finds that the taxpayers'
steps were insufficient to show that they abandoned their Utah domicile and established domicile in Nevada,
regardless of their stated intent. The Commission notes that the taxpayers kept their Utah residence throughout
the audit period and stayed in it when they were in Utah. Evidence also suggests that during the audit period,

4
The issue of domicile for Utah individual income tax purposes has been considered by the Utah
Supreme Court and the Court of Appeals. See Lassche v. State Tax Comm 'n, 866 P.2d 618 (Utah Ct. App.
1993); Clements v. State Tax Comm % 839 P.2d 1078 (Utah Ct. App. 1995), O 'Rourke v. State Tax Comm %
830 P.2d 230 (Utah 1992), and Orton v. State Tax Comm % 864 P.2d 904 (Utah Ct. App. 1993).
5
See Clements v. Utah State Tax Comm % 893 P.2d 1078 (Ct. App. 1995); and Allen v. Greyhound
Lines, Inc., 583 P.2d 613, 614 (Utah 1978).
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they stayed at the Utah residence significantly more often than they stayed at the Nevada residence. In
addition, the taxpayers did not move many of their personal belongings, including their expensive art
collection, to the Nevada residence. They kept the art collection at their Utah residence, as well as their
accumulated personal belongings that were stored at the Utah residence. Furthermore, even though the
taxpayers declared an intent to sell the Utah residence in 2003, Mr. Benjamin continues to own and use it in
2008.
In addition, although the taxpayers opened bank accounts in Nevada in 2003, the statements
provided for periods beginning in September 2003 showed little activity on these accounts and significantly
less activity than shown on the taxpayers' Utah accounts for the same periods. Furthermore, credit card
statements show significantly more charges in Utah than in Nevada during the audit period.
The taxpayers also continued to use their Utah residence throughout 2003 and 2004 for
mailing purposes. Ms. Benjamin's 2003 year-end summaries for her Zions Bank and Delta American Express
accounts were mailed to the Utah residence. The taxpayers also represented in public documents that their
residence was in Utah. For example, Ms. Benjamin filed a suit in Utah Third District Court in October 2003 in
which she declared her mailing address to be the Utah residence.
In addition, the taxpayers retained a number of Utah legal and tax professionals during the
audit period and do not appear to have established relationships with any similar professionals in Nevada.
Moreover, the taxpayers had been involved with many Utah charities and organizations and continued these
associations during the audit period. There is no evidence to show that they were involved with any Nevada
charities during the audit period. In addition, Ms. Benjamin's personal assistant, Ms. Ray, was located in Utah.
She did not hire a personal assistant in Nevada.
The taxpayers also maintained relationships with doctors and dentists in Utah during the audit
period. Although they claim that they also saw doctors and dentists in Nevada, there is no evidence to show
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which doctors and dentists they saw and whether these contacts were as extensive as the ones maintained in
Utah.
Mr. Benjamin also had his wife's estate probated in Utah near the end of the audit period and
probate documents show that he declared his wife's domicile, at the time of her death in December 2004, to be
in Utah. Also, because of Ms. Benjamin stated desire, she was buried in Utah where her son and grandchildren
live.
The taxpayers have the burden of proof to show that they changed their domicile from Utah.
The taxpayers argue that the Utah contacts they maintained during the audit period are relatively unimportant
because they have a lifestyle in which they maintain various contacts with more than one state. The taxpayers
also argue that they stayed in Utah during the audit period and maintained more Utah contacts than anticipated
because Ms. Benjamin's cancer recurred unexpectedly soon after establishing contacts in Nevada. However,
when the Commission looks at these facts as a whole, it is not convinced that the taxpayers' actions during the
audit period demonstrated an intent to abandon their Utah domicile or an intent to remain in Nevada
permanently. Accordingly, the Commission finds that the taxpayers did not lose their Utah domicile during the
audit period.
III.

Negligence Penalties.
For each of the tax years at issue, the Division imposed a negligence penalty pursuant to

Section 59-1 -401 (7)(a)(i). The Division imposed the negligence penalties after determining that the taxpayers
did not have a reasonable basis to file the part-year Utah return in 2003 and not file a Utah return in 2004.
The Division imposed the negligence penalties in May 2008. The Division initially asserted
the negligence penalties nearly two years after it mailed its Statutory Notices and after the taxpayers filed their
appeal. As a result, the burden of proof regarding the negligence penalties is upon the Division, pursuant to
Section 59-10-543(3).
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"Negligence" is defined in Black's Law Dictionary 930, 931 (5Ul ed. 1979) to include the
following:
The omission to do something which a reasonable man, guided by those ordinary
considerations which ordinarily regulate human affairs, would do, or the doing of
something which a reasonable and prudent man would not do.
Negligence is the failure to use such care as a reasonably prudent and careful person
would use under similar circumstances; it is the doing of some act which a person of
ordinary prudence would not have done under similar circumstances or failure to do
what a person of ordinary prudence would have done under similar circumstances.
The Utah Supreme Court has held that the "negligence penalty is appropriate 'when the taxpayer has failed to
pay taxes and a reasonable investigation into the applicable rules and statutes would have revealed that the
taxes were due.'" Broadcast International, Inc. v. Tax Comm'n, 882 P.2d 691, 701 (Utah 1994), quoting
Hales Sand & Gravel, Inc. v. Tax Comm 'n, 842 P.2d 887, 895 (Utah 1992). Furthermore, it held that "[t]he
taxpayer can escape the penalty if he or she can show that he or she based the nonpayment of taxes on a
legitimate, good faith interpretation of an arguable point of law." Id.
The Division believes that the taxpayers acted unreasonably by ignoring advice they received
from Mr. Basset. Mr. Basset informed Mr. Benjamin that he and his wife needed to move all possessions out
of their Utah residence and that they should no longer stay at the residence in order to have a good-faith
argument for a change of domicile. He further warned the taxpayers that they could also be deemed residents
due to the number of days they had already spent in Utah in 2003 unless they moved out of the Utah residence.
In addition, he informed Mr. Benjamin that Ms. Benjamin had already spent 183 or more days in Utah in 2003
asofAugust29,2003.
The Commission finds that the Division has met its burden of proof in showing that the
taxpayers acted negligently under the circumstances. Before deciding to file as Utah nonresidents, the
taxpayers had the benefit of professional advice from several persons. Of these professionals, only Mr. Basset
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addressed both of the criteria associated with residency. It is apparent that Mr. Benjamin did not want to take
the steps suggested by Mr. Basset. As a result, the Commission finds that the taxpayers have not shown that
they "based the nonpayment of taxes on a legitimate, good faith interpretation of an arguable point of law."
Moreover, on probate documents and the death certificate, Mr. Benjamin affirmatively
represented that Ms. Benjamin was domiciled in Utah at the time of her death, which occurred during the years
at issue. Also, Ms. Benjamin declared her address to be in Utah in court documents filed during the audit
period. Thus, Mr. Benjamin's claim is not only inconsistent with the legal advice he received, but also
inconsistent with his and his wife's own declarations injudicial proceedings during the audit period. For these
reasons, the Commission finds that the taxpayers' actions were negligent and that the Division properly
imposed the negligence penalties.
Furthermore, although the Commission is authorized to waive penalties, it finds that
reasonable cause does not exist to waive any of the penalties imposed in this case. The taxpayers received
credible and detailed advice from Mr. Basset, a tax attorney, which they chose to ignore. The Commission
does not believe that reasonable cause exists to waive penalties exist under such circumstances.
CONCLUSIONS OF LAW
1.

The Commission finds that the taxpayers maintained a permanent place of abode in

Utah during all of 2003 and 2004.
2.

The Commission finds that Mr. Benjamin spent 183 or more days in Utah not only in

2003, but also in 2004.
3.

The Commission finds that Ms. Benjamin also spent 183 or more days in Utah not

only in 2003, but also in 2004.
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4.

The Commission finds that neither of the taxpayers changed their domicile from Utah

to Nevada in 2003. Instead, the Commission finds that both taxpayers were Utah domiciliaries for the entirety
of the 2003 and 2004 tax years.
5.

The Commission finds that both taxpayers were Utah resident individuals for the

entirety of the 2003 and 2004 tax years under either of the criteria provided in Section 59-10-103(1 )(q). As a
result, all income earned by the taxpayers in 2003 and 2004 is subject to Utah taxation.
6.

The Commission finds that the negligence penalties assessed by the Division were

properly imposed and that reasonable cause does not exist to waive any of the penalties imposed in this matter.
DECISION AND ORDER
Based upon the foregoing, the Commission sustains the entirety of the Division's assessments
for the 2003 and 2004 tax years, including the 10% negligence penalties that were subsequently imposed. It is
so ordered.
DATED this

//

day of / C j s ^ ~ ~ ^ , ^

, 2008.

L^n #- O 7
Kerry R. Chapman
'
Administrative Law Judge
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BY ORDER OF THE UTAH STATE TAX COMMISSION.
The Commission has reviewed this case and the undersigned concur in this decision.
DATED this

//

day of ¥~ 2e^4^~r*&s^t^

, 2008.

tfr??te^

9KUy%f7\/\
Marc B. Johnpon
Commissioner

D'Arcy Dixon Pigpaijelli
Commissioner

NOTICE OF APPEAL RIGHTS: You have twenty (20) days after the date of this order to file a Request for
Reconsideration with the Tax Commission Appeals Unit pursuant to Utah Code Ann. §63G-4-302. A Request
for Reconsideration must allege newly discovered evidence or a mistake of law or fact. If you do not file a
Request for Reconsideration with the Commission, this order constitutes final agency action. You have thirty
(30) days after the date of this order to pursue judicial review of this order in accordance with Utah Code Ann.
§§59-1-601 and63G-4-401 etseq. Failure to pay any remaining balance resulting from this order within thirty
(30) days from the date of this order may result in a late payment penalty.
KRC/06-0254.fof
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